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)RU PRUH WKDQ D FHQWXU\ EULFNDQGPRUWDU UHWDLOHUV KDYH EHHQ ORVLQJ
ORFDO FXVWRPHUV²ILUVW ZLWK WKH ULVH RI PDLORUGHU KRXVHV DQG WKHQ PRUH
DFXWHO\ ZLWK WKH UDSLG JURZWK RI RQOLQH UHWDLO $V D UHVXOW VWDWHV KDYH QRWLFHG
D VLJQLILFDQW ORVV LQ VDOHV WD[ UHYHQXH :KLOH DQ HTXLYDOHQW DPRXQW RI WD[ LV
W\SLFDOO\ VWLOO RZHG WR WKH VWDWH LQ WKH IRUP RI D XVH WD[ ZKLFK LV WR EH UHPLWWHG
WR WKH VWDWH E\ WKH FXVWRPHU EHFDXVH WKHVH WD[HV DUH QRW DXWRPDWLFDOO\
FROOHFWHG DW WKH WLPH RI WKH VDOH FXVWRPHUV KDYH RYHUZKHOPLQJO\ HOHFWHG QRW
WR SD\ WKHP ,Q DQ HIIRUW WR UHFRYHU WKLV ORVW WD[ UHYHQXH D QXPEHU RI VWDWHV
KDYH SDVVHG OHJLVODWLRQ REOLJDWLQJ RXWRIVWDWH UHWDLOHUV²SDUWLFXODUO\ ODUJH
PDLORUGHU KRXVHV DQG LQWHUQHW UHWDLOHUV²WR FROOHFW DQG UHPLW VDOHV WD[HV LQ
WKH VDPH PDQQHU DV LQVWDWH EXVLQHVVHV 7ZLFH LQ WKH WZHQWLHWK FHQWXU\ WKH
6XSUHPH &RXUW RI WKH 8QLWHG 6WDWHV IRXQG VXFK OHJLVODWLRQ WR EH
XQFRQVWLWXWLRQDO RQ HLWKHU 'XH 3URFHVV RU &RPPHUFH &ODXVH JURXQGV RU
ERWK )URP WKHVH GHFLVLRQV WKH ³SK\VLFDO SUHVHQFH UXOH´ ZDV ERUQ LW
UHTXLUHG WKDW D EXVLQHVV KDYH TXDOLI\LQJ SURSHUW\ RU VDOHV IRUFH ZLWKLQ D VWDWH
EHIRUH WKH VWDWH FRXOG FRPSHO WKH EXVLQHVV WR FROOHFW DQG UHPLW VDOHV WD[HV ,Q
DQ DFW RI GHVSHUDWLRQ 6RXWK 'DNRWD FKDOOHQJHG WKH SK\VLFDO SUHVHQFH UXOH LQ
 DQG LQ -XQH  WKH 6XSUHPH &RXUW UHYHUVHG LWV SRVLWLRQ DEURJDWLQJ
WKH UXOH LW KDG SUHYLRXVO\ HVWDEOLVKHG DQG XSKHOG 7KLV 1RWH DUJXHV WKDW WKH
6XSUHPH &RXUW¶V GHFLVLRQ ZDV IODZHG LQ ERWK LWV DQDO\VLV DQG RXWFRPH DQG
WKDW VWDWH OHJLVODWLRQ VXFK DV WKH OHJLVODWLRQ SDVVHG E\ 6RXWK 'DNRWD SODFHV
DQ XQFRQVWLWXWLRQDO EXUGHQ RQ LQWHUVWDWH FRPPHUFH DQG PD\ YLRODWH FHUWDLQ
UHWDLOHUV¶ GXH SURFHVV ULJKWV
,1752'8&7,21
2Q -XQH   WKH 6XSUHPH &RXUW RI WKH 8QLWHG 6WDWHV KDQGHG GRZQ
D ILYHWRIRXU GHFLVLRQ LQ 6RXWK 'DNRWD Y :D\IDLU ,QF WKDW ERUH
FRQVLGHUDEOH VDOHV WD[ LPSOLFDWLRQV IRU UHWDLOHUV HQJDJLQJ LQ LQWHUVWDWH VDOHV
3ULRU WR WKLV GHFLVLRQ²VLQFH EHIRUH WKH DGYHQW RI LQWHUQHW UHWDLO DQG SHUKDSV
HYHQ IRVWHULQJ LWV JURZWK²FRPSDQLHV HQJDJLQJ LQ LQWHUVWDWH FRPPHUFH ZHUH
VSDUHG WKH WDVN RI FROOHFWLQJ DQG UHPLWWLQJ VDOHV WD[HV LQ DQ\ VWDWH LQ ZKLFK
WKH\ ODFNHG D ³SK\VLFDO SUHVHQFH´ ,Q RWKHU ZRUGV D VHOOHU KDG WR KDYH D
SK\VLFDO SUHVHQFH VXFK DV ³UHWDLO RXWOHWV VROLFLWRUV RU SURSHUW\ ZLWKLQ D
 6RXWK 'DNRWD Y :D\IDLU ,QF  6 &W  
 6HH LG DW  VHH DOVR LG DW   5REHUWV &- GLVVHQWLQJ QRWLQJ WKDW ³>H@
FRPPHUFH KDV JURZQ LQWR D VLJQLILFDQW DQG YLEUDQW SDUW RI RXU QDWLRQDO HFRQRP\ DJDLQVW WKH
EDFNGURS RI HVWDEOLVKHG UXOHV LQFOXGLQJ WKH SK\VLFDOSUHVHQFH UXOH´ DQG WKDW VXFK UXOHV ³PD\ ZHOO
KDYH EHHQ DQ XQLQWHQGHG IDFWRU FRQWULEXWLQJ WR WKH JURZWK RI HFRPPHUFH´
 6HH LG DW ±
 %522. - &253 ),1 	 &20 / >9RO 
VWDWH´ EHIRUH WKH VWDWH FRXOG FRPSHO WKH VHOOHU WR FROOHFW DQG UHPLW WD[HV RQ
WKH VWDWH¶V EHKDOI 7KH UHVXOWLQJ EULJKWOLQH UXOH ZKLFK KDV FRPH WR EH
NQRZQ DV ³WKH SK\VLFDO SUHVHQFH UXOH´ VHUYHG WR ³ILUPO\ HVWDEOLVK>@ WKH
ERXQGDULHV RI OHJLWLPDWH VWDWH DXWKRULW\ WR LPSRVH D GXW\ WR FROOHFW VDOHV   
WD[HV´
(YHQ WKRXJK UHPRWH VHOOHUV KDYH QRW DOZD\V EHHQ UHTXLUHG WR FROOHFW VDOHV
WD[HV LQ VWDWHV ZKHUH WKH\ ODFN D SK\VLFDO SUHVHQFH WKH EX\HU VWLOO RZHV WKH
WD[ $ ³FRPSOHPHQWDU\ VDOHV WD[ DQG XVH WD[ UHJLPH´ LV HPSOR\HG LQ HYHU\
VWDWH WKDW LPSRVHV D VDOHV WD[ ZKLFK LV DOO EXW ILYH VWDWHV 0RUH VSHFLILFDOO\
ZKHQ VDOHV WD[HV DUH GXH EXW QRW FROOHFWHG E\ WKH VHOOHU IRU ZKDWHYHU UHDVRQ
WKH EX\HU LV UHVSRQVLEOH IRU SD\LQJ D ³XVH WD[´ WR WKH VWDWH DW D UDWH HTXDO WR
WKH VWDWH¶V VDOHV WD[ (YHQ VR ZKHUH VXFK WD[HV KDYH QRW EHHQ GLUHFWO\
FROOHFWHG E\ WKH VHOOHU DW WKH WLPH RI SXUFKDVH EX\HUV LQ JUHDW QXPEHUV KDYH
KLVWRULFDOO\ IRUJRQH SD\LQJ WKHP DOWRJHWKHU ,W LV HVWLPDWHG WKDW XQFROOHFWHG
VDOHV DQG XVH WD[HV FROOHFWLYHO\ DPRXQW WR WHQV RI ELOOLRQV RI GROODUV RI ORVW
WD[ UHYHQXH DQQXDOO\ IRU WKH VWDWHV ,Q 6RXWK 'DNRWD DORQH LW LV HVWLPDWHG
WKDW  WR  PLOOLRQ RI UHYHQXH LV ORVW HDFK \HDU
$OWKRXJK WKH 6XSUHPH &RXUW KDG EHHQ XQZLOOLQJ WR JUDQW VWDWHV WKH
DXWKRULW\ WR FRPSHO RXWRIVWDWH VHOOHUV WR FROOHFW VDOHV WD[HV LQ WKH SDVW LQ
 ,G DW  TXRWLQJ 1DW¶O %HOODV +HVV ,QF Y 'HS¶W RI 5HYHQXH RI ,OO  86  ±
  VHH DOVR 4XLOO &RUS Y 1RUWK 'DNRWD  86    ³:KHWKHU RU QRW D
>V@WDWH PD\ FRPSHO D YHQGRU WR FROOHFW D VDOHV RU XVH WD[ PD\ WXUQ RQ WKH SUHVHQFH LQ WKH WD[LQJ
>V@WDWH RI D VPDOO VDOHV IRUFH SODQW RU RIILFH´
 :D\IDLU ,QF  6 &W DW  
 4XLOO &RUS DW  HPSKDVLV DGGHG ,Q JHQHUDO D VHOOHU FDOFXODWHV DQG DGGV VDOHV WD[HV WR
WKH FRVW RI WD[DEOH JRRGV DQG VHUYLFHV DQG WKHQ UHPLWV VXFK WD[HV WR WKH VWDWH $FFRUGLQJO\ VDOHV
WD[HV DUH SDLG E\ WKH EX\HU DQG DUH FROOHFWHG E\ WKH VHOOHU 6HH LQIUD 3DUW ,,
 6HH0DUF %UDQGHLV 	 'DQLHO : /D\WRQ 6RXWK 'DNRWD Y :D\IDLU )URP ,QWHUQDWLRQDO 6KRH
WR ,QWHUVWDWH 6DOHV 7D[  25$1*( &2817< /$:    QRWLQJ WKDW ³>W@KHUH LV D FRPPRQ
PLVFRQFHSWLRQ WKDW WD[ LV QRW GXH IURP D SXUFKDVH PDGH IURP DQ RXWRIVWDWH VHOOHU ZKR GRHV QRW
FROOHFW WD[´
 6HH LG ³>$@OO RI WKH IRUW\ILYH VWDWHV LQFOXGLQJ &DOLIRUQLD WKDW LPSRVH VDOHV WD[ DOVR LPSRVH
D µXVH WD[¶´ VHH DOVR (PLO\ 6WHZDUW 2QH &KDUW 6KRZV WKH ,PSDFW RI WKH 6XSUHPH &RXUW¶V %LJ
6DOHV 7D[ 'HFLVLRQ 92; -XQH    $0 KWWSVZZZYR[FRPSROLF\DQG
SROLWLFVVRXWKGDNRWDZD\IDLUDPD]RQVWRFN QRWLQJ WKDW ³DOO EXW ILYH VWDWHV²
$ODVND 'HODZDUH 0RQWDQD 1HZ +DPSVKLUH DQG 2UHJRQ²LPSRVH VDOHV WD[HV´
 :D\IDLU ,QF  6 &W DW 
 6HH LG QRWLQJ WKH ³LPSUDFWLFDELOLW\´ RI FROOHFWLRQ DQG WKDW ³FRQVXPHU FRPSOLDQFH UDWHV DUH
QRWRULRXVO\ ORZ´ ZKHQ 6RXWK 'DNRWD PXVW UHO\ RQ LWV UHVLGHQWV WR SD\ WKH XVH WD[ RZHG RQ WKHLU
SXUFKDVHV IURP RXWRIVWDWH VHOOHUV WKDW ODFN D SK\VLFDO SUHVHQFH VHH DOVR 7KH $VVRFLDWHG 3UHVV
6XSUHPH &RXUW +HDUV &DVH RQ 2QOLQH 6DOHV 7D[ &%6 1(:6 $SU    $0
KWWSVZZZFEVQHZVFRPQHZVVXSUHPHFRXUWKHDUVFDVHRQRQOLQHVDOHVWD[ ³6WDWHV JHQHUDOO\
UHTXLUH FRQVXPHUV ZKR >ZHUH QRW@ FKDUJHG VDOHV WD[ RQ D SXUFKDVH WR SD\ LW WKHPVHOYHV    >E@XW  
 KDYH IRXQG WKDW RQO\ DERXW  SHUFHQW WR  SHUFHQW DFWXDOO\ SD\´
 :D\IDLU ,QF  6 &W DW  FLWLQJ WD[ UHSRUWV HVWLPDWLQJ ORVW UHYHQXH WR UDQJH DQ\ZKHUH
IURP  WR  ELOOLRQ
 ,G FLWLQJ ORVW UHYHQXH ILJXUHV JLYHQ E\ 6RXWK 'DNRWD¶V 'HSDUWPHQW RI 5HYHQXH
 6HH LG DW  5REHUWV &- GLVVHQWLQJ QRWLQJ WKDW LW ³LV QHLWKHU WKH ILUVW QRU WKH VHFRQG
EXW WKH WKLUG WLPH >WKH 6XSUHPH@ &RXUW KDV EHHQ DVNHG ZKHWKHU D >V@WDWH PD\ REOLJDWH VHOOHUV ZLWK
QR SK\VLFDO SUHVHQFH ZLWKLQ LWV ERUGHUV WR FROOHFW WD[ RQ VDOHV WR UHVLGHQWV´
@ :D\IDLU $Q ,OO&RQFHLYHG %ORZ WR ,QWHUVWDWH &RPPHUFH 
 WKH 6RXWK 'DNRWD OHJLVODWXUH GHFLGHG WR WHVW WKH ZDWHUV RQFH DJDLQ DQG
SDVVHG 6HQDWH %LOO  6%  6%  ZDV LQWURGXFHG DV DQ
HPHUJHQF\ PHDVXUH WR ERRVW WD[ UHYHQXH E\ DGGUHVVLQJ 6RXWK 'DNRWD¶V
LQDELOLW\ WR UHFRYHU XVH WD[HV IURP LWV UHVLGHQWV RQ SXUFKDVHV PDGH IURP
UHPRWH VHOOHUV ,W UHTXLUHV WKDW FHUWDLQ RXWRIVWDWH VHOOHUV HYHQ WKRVH
ZLWKRXW D SK\VLFDO SUHVHQFH LQ 6RXWK 'DNRWD FROOHFW VDOHV WD[ ³DV LI WKH VHOOHU
KDG D SK\VLFDO SUHVHQFH LQ WKH VWDWH´ 8QGHU 6%  DQ\ UHPRWH VHOOHU WKDW
HDUQV PRUH WKDQ  LQ JURVV UHYHQXH IURP JRRGV RU VHUYLFHV GHOLYHUHG
LQ 6RXWK 'DNRWD RU FRQGXFWV  RU PRUH WD[DEOH WUDQVDFWLRQV ZLWKLQ WKH
VWDWH HLWKHU LQ WKH FXUUHQW FDOHQGDU \HDU RU LQ WKH SUHYLRXV \HDU LV REOLJDWHG
WR FROOHFW DQG UHPLW VDOHV WD[HV 6SXUUHG E\ 6RXWK 'DNRWD¶V SOHD IRU WKH
6XSUHPH &RXUW WR UHYLHZ LWV SUHFHGHQW LQ OLJKW RI WKH FXUUHQW HFRQRPLF WLPHV
WKH &RXUW DJUHHG WR ³UHFRQVLGHU WKH VFRSH DQG YDOLGLW\ RI WKH SK\VLFDO
SUHVHQFH UXOH´
3ULRU WR :D\IDLU ZKLFK FKDOOHQJHG WKH FRQVWLWXWLRQDOLW\ RI 6%  WKH
6XSUHPH &RXUW KDG WZLFH EHIRUH IDFHG WKH TXHVWLRQ RI ³ZKHWKHU DQ RXWRI
VWDWH UHWDLOHU WKDW GHOLYHUHG JRRGV E\ PDLO RU FRPPRQ FDUULHU WR FXVWRPHUV
ORFDWHG ZLWKLQ WKH WD[LQJ >V@WDWH FRXOG FRQVWLWXWLRQDOO\ EH UHTXLUHG WR FROOHFW
DQG SD\ VWDWH WD[HV RQ WKRVH WUDQVDFWLRQV´ $ TXDUWHU FHQWXU\ HDUOLHU WKLV
LVVXH ZDV DGGUHVVHG LQ 4XLOO &RUS Y 1RUWK 'DNRWD DQG D TXDUWHU FHQWXU\
EHIRUH WKDW LQ 1DWLRQDO %HOODV +HVV ,QF Y 'HSDUWPHQW RI 5HYHQXH RI
,OOLQRLV ,Q ERWK LQVWDQFHV WKH 6XSUHPH &RXUW KHOG WKDW D VHOOHU WKDW ODFNHG
 6HH 6' &RGLILHG /DZV    VHH 6' &RGLILHG /DZV   
³>7@KH >6RXWK 'DNRWD@ /HJLVODWXUH UHFRJQL]HV WKDW WKH HQDFWPHQW RI WKLV ODZ SODFHV UHPRWH VHOOHUV
LQ D FRPSOLFDWHG SRVLWLRQ SUHFLVHO\ EHFDXVH H[LVWLQJ FRQVWLWXWLRQDO GRFWULQH FDOOV WKLV ODZ LQWR
TXHVWLRQ´ VHH DOVR 6287+ '$.27$ /(*,6/$7,9( 5(6($5&+ &281&,/
KWWSVVGOHJLVODWXUHJRY/HJLVODWLYHB6HVVLRQ%LOOV%LOODVS["%LOO 
	6HVVLRQ  ODVW YLVLWHG $SU  
 6HH 6' &RGLILHG /DZV    ³7KH /HJLVODWXUH ILQGV WKDW    >W@KH LQDELOLW\ WR
HIIHFWLYHO\ FROOHFW WKH VDOHV RU XVH WD[ IURP UHPRWH VHOOHUV ZKR GHOLYHU WDQJLEOH SHUVRQDO SURSHUW\
SURGXFWV WUDQVIHUUHG HOHFWURQLFDOO\ RU VHUYLFHV GLUHFWO\ LQWR 6RXWK 'DNRWD LV VHULRXVO\ HURGLQJ WKH
VDOHV WD[ EDVH RI WKLV VWDWH    ´
 6' &RGLILHG /DZV    HPSKDVLV DGGHG
 6HH LG 2GGO\ WKH GROODU WKUHVKROG DQG WKH WUDQVDFWLRQ WKUHVKROG GLIIHU LQ WKDW WKH RQH
KXQGUHGWKRXVDQGWK GROODU HDUQHG LV QRW WD[DEOH ZKHUHDV WKH WZRKXQGUHGWK WUDQVDFWLRQ FRPSOHWHG
LV WD[DEOH :KLOH SHUKDSV GH PLQLPLV GHFLSKHULQJ WKH H[DFW WKUHVKROG IURP RQH WD[ MXULVGLFWLRQ¶V
VDOHV WD[ VWDWXWHV WR WKH QH[W FRXOG SUHVHQW D IXUWKHU FKDOOHQJH IRU UHPRWH VHOOHUV DQG FRPSOLDQFH
VRIWZDUH DQG LW FRXOG LQDGYHUWHQWO\ OHDG WR HUURUV DV ZHOO DV OLWLJDWLRQ UHVXOWLQJ IURP VXFK HUURUV ,G
 :D\IDLU ,QF  6 &W DW ± ³6RXWK 'DNRWD FRQFHGHG WKDW WKH $FW FDQQRW VXUYLYH
XQGHU %HOODV +HVV DQG 4XLOO EXW DVVHUWHG WKH LPSRUWDQFH LQGHHG WKH QHFHVVLW\ RI DVNLQJ >WKH
6XSUHPH@ &RXUW WR UHYLHZ WKRVH HDUOLHU GHFLVLRQV LQ OLJKW RI FXUUHQW HFRQRPLF UHDOLWLHV´
 %ULHI IRU WKH 8QLWHG 6WDWHV DV $PLFXV &XULDH 6XSSRUWLQJ 3HWLWLRQHU DW  6RXWK 'DNRWD Y
:D\IDLU ,QF  6 &W   1R  )RU WKH VDNH RI FODULW\ WKLV PLJKW KDYH EHHQ
ZULWWHQ ³FROOHFW DQG UHPLW VWDWH WD[HV´ UDWKHU WKDQ ³FROOHFW DQG SD\ VWDWH WD[HV´ 6HH LQIUD QRWH 
GLVFXVVLQJ WKH FLUFXPVWDQFHV XQGHU ZKLFK D YHQGRU PD\ EH REOLJDWHG WR SD\ VDOHV WD[HV RQ EHKDOI
RI D FXVWRPHU
 4XLOO &RUS Y 1RUWK 'DNRWD  86  
 1DW¶O %HOODV +HVV ,QF Y 'HS¶W RI 5HYHQXH RI ,OO  86  
 %522. - &253 ),1 	 &20 / >9RO 
³D SK\VLFDO SUHVHQFH´ LQ WKH VWDWH FRXOG QRW EH VR REOLJDWHG ,Q :D\IDLU
KRZHYHU WKH 6XSUHPH &RXUW FKDQJHG FRXUVH DQG GHDOW D PLJKW\ EORZ WR
UHPRWH VHOOHUV²SDUWLFXODUO\ LQWHUQHW UHWDLOHUV²DV ZHOO DV WKH IUHH IORZ RI
LQWHUVWDWH FRPPHUFH DV D ZKROH
3DUW , RI WKLV 1RWH H[SORUHV WKH OLPLWDWLRQV WKDW WKH &RPPHUFH &ODXVH
DQG WKH 'XH 3URFHVV &ODXVH SODFH RQ D VWDWH¶V DXWKRULW\ WR UHTXLUH RXWRI
VWDWH VHOOHUV WR FROOHFW DQG UHPLW VDOHV RU XVH WD[HV 3DUW ,, PDNHV QRWH RI WKH
LQDSSRVLWH IUDPHZRUN XQGHU ZKLFK WKH 6XSUHPH &RXUW GHFLGHG :D\IDLU DQG
VXJJHVWV WKH SURSHU IUDPHZRUN XQGHU ZKLFK WKH GHFLVLRQ VKRXOG KDYH EHHQ
PDGH 3DUW ,,, DUJXHV WKDW WKH 6XSUHPH &RXUW IDLOHG WR SURSHUO\ DVVHVV WKH
LPSDFW WKDW VWDWH VDOHV WD[ ODZV OLNH 6RXWK 'DNRWD¶V 6%  ZLOO KDYH RQ
LQWHUVWDWH FRPPHUFH LQ SRWHQWLDO YLRODWLRQ RI WKH &RPPHUFH &ODXVH DQG DOVR
WKH ULVN WKDW VXFK ODZV PD\ YLRODWH FHUWDLQ RXWRIVWDWH VHOOHUV¶ GXH SURFHVV
ULJKWV 3DUW ,9 SURSRVHV WKDW &RQJUHVV VKRXOG H[WHQG WKH SURWHFWLRQV RI 3XEOLF
/DZ  WR WKH FROOHFWLRQ RI VDOHV WD[HV WR SUHVHUYH WKH HIIHFW RI WKH
SK\VLFDO SUHVHQFH UXOH DQG WKDW GHVSLWH D VWDWH¶V DXWKRULW\ WR LPSRVH VDOHV
WD[HV RQ LWV UHVLGHQWV WKH H[WHQVLYH JURZWK RI LQWHUQHW UHWDLO KDV SHUKDSV
UHQGHUHG WKH FROOHFWLRQ RI VDOHV WD[HV WRR FRPSOH[ DQG FRVWO\ WR MXVWLI\ WKHLU
FRQWLQXHG LPSOHPHQWDWLRQ DQG SURWHFWLRQ E\ WKH FRXUWV
, &2167,787,21$/ /,0,76 21 7+( $87+25,7< 2)
67$7(6 72 7$; 2872)67$7( 6(//(56
3ULRU WR WKH V VWDWHV ZHUH JHQHUDOO\ SUHFOXGHG IURP WD[LQJ LQWHUVWDWH
FRPPHUFH LQFOXGLQJ LQWHUVWDWH VDOHV 2YHU WKH VHFRQG KDOI RI WKH WZHQWLHWK
FHQWXU\ KRZHYHU WKH 6XSUHPH &RXUW EHJDQ DOORZLQJ VWDWHV WR WD[ FHUWDLQ
LQWHUVWDWH DFWLYLWLHV ZKHUH EXVLQHVVHV EHQHILWWHG IURP JRYHUQPHQW VHUYLFHV
(YHQ VR WZLFH GXULQJ WKLV WLPH ILUVW LQ %HOODV +HVV DQG WKHQ LQ 4XLOO WKH
6XSUHPH &RXUW FLWHG HLWKHU 'XH 3URFHVV RU &RPPHUFH &ODXVH JURXQGV RU
ERWK IRU VWULNLQJ GRZQ VWDWH ODZV WKDW UHTXLUHG RXWRIVWDWH YHQGRUV WR FROOHFW
VDOHV WD[HV RQ EHKDOI RI WKHLU LQVWDWH FXVWRPHUV :KLOH LQ HIIHFW WKHUH LV
VRPH RYHUODS EHWZHHQ WKH 'XH 3URFHVV DQG &RPPHUFH &ODXVHV HDFK FODXVH
UHIOHFWV D GLIIHUHQW FRQFHUQ DQG VKRXOG WKHUHIRUH EH DQDO\]HG DV LI HDFK ZHUH
 6HH 1DW¶O %HOODV +HVV ,QF  86 DW  VHH DOVR 4XLOO &RUS  86 DW ±
 6HH :D\IDLU ,QF  6 &W DW  FRQFOXGLQJ ³WKDW WKH SK\VLFDO SUHVHQFH UXOH    LV
XQVRXQG DQG LQFRUUHFW´
 %XW VHH LG DW  QRWLQJ WKDW WKH 6XSUHPH &RXUW KDV LQ JHQHUDO EHHQ WDVNHG E\ &RQJUHVV
ZLWK WKH SURWHFWLRQ RI ³WKH IUHH IORZ RI LQWHUVWDWH FRPPHUFH´
 6HH 86 &2167 DUW    FO 
 6HH 86 &2167 DPHQG ;,9  
 6HH %ULHI RI 7D[ )RXQGDWLRQ DV $PLFXV &XULDH LQ 6XSSRUW RI 1HLWKHU 3DUW\ DW ± 6RXWK
'DNRWD Y :D\IDLU ,QF  6 &W   1R  FLWLQJ )UHHPDQ Y +HZLWW  86
 ±  DQG /HORXS Y 3RUW RI 0RELOH  86   
 %ULHI RI 7D[ )RXQGDWLRQ VXSUD QRWH  DW 
 6HH 4XLOO &RUS Y 1RUWK 'DNRWD  86    VHH DOVR 1DW¶O %HOODV +HVV ,QF
Y 'HS¶W RI 5HYHQXH RI ,OO  86   
@ :D\IDLU $Q ,OO&RQFHLYHG %ORZ WR ,QWHUVWDWH &RPPHUFH 
VHSDUDWH DQG GLVWLQFW IURP WKH RWKHU 7KDW VDLG WKH 6XSUHPH &RXUW KDV RIWHQ
HOLGHG WKH GLVWLQFWLRQ EHWZHHQ WKH WZR FODXVHV
,Q JHQHUDO WKH &RPPHUFH &ODXVH OLPLWV D VWDWH¶V DELOLW\ WR FRPSHO RXW
RIVWDWH EXVLQHVVHV WR SD\ DQG FROOHFW WD[HV EXW LW GRHV QRW UHQGHU VWDWHV
SRZHUOHVV WR WD[ DQ\ IRUP RI LQWHUVWDWH FRPPHUFH (VSHFLDOO\ ZLWKLQ WKHLU
ERUGHUV DQG LQ UHVSHFW WR WKHLU UHVLGHQWV VWDWHV DUH DFFRUGHG EURDG SRZHUV RI
WD[DWLRQ KRZHYHU WKH 86 &RQVWLWXWLRQ VSHFLILFDOO\ JUDQWV &RQJUHVV WKH
SRZHU ³>W@R UHJXODWH >F@RPPHUFH    DPRQJ WKH VHYHUDO >V@WDWHV´ 0RUHRYHU
WKH 6XSUHPH &RXUW KDV FRQVLVWHQWO\ KHOG WKLV JUDQW RI DXWKRULW\ WR &RQJUHVV
³WR FRQWDLQ D IXUWKHU QHJDWLYH FRPPDQG NQRZQ DV WKH >'@RUPDQW &RPPHUFH
&ODXVH SURKLELWLQJ FHUWDLQ VWDWH WD[DWLRQ HYHQ ZKHQ &RQJUHVV KDV IDLOHG WR
OHJLVODWH RQ WKH VXEMHFW´ ,Q WXUQ PRGHUQ &RPPHUFH &ODXVH MXULVSUXGHQFH
UHFRJQL]HV WZR UHVWULFWLRQV RQ WKH VWDWHV¶ DXWKRULW\ WR UHJXODWH LQWHUVWDWH
FRPPHUFH VWDWH UHJXODWLRQV PD\ QHLWKHU ³GLVFULPLQDWH DJDLQVW LQWHUVWDWH
FRPPHUFH´ QRU PD\ VWDWHV ³LPSRVH XQGXH EXUGHQV RQ LQWHUVWDWH
FRPPHUFH´
 4XLOO &RUS  86 DW ±
 6HH 1DW¶O %HOODV +HVV ,QF Y 'HS¶W RI 5HYHQXH RI ,OO  86    ILQGLQJ
WKDW D FODLP RI GXH SURFHVV YLRODWLRQ DQG FUHDWLQJ DQ XQFRQVWLWXWLRQDO EXUGHQ XSRQ LQWHUVWDWH
FRPPHUFH ³DUH FORVHO\ UHODWHG´ VHH DOVR 6RXWK 'DNRWD Y :D\IDLU ,QF  6 &W  
 ILQGLQJ WKDW ³%HOODV +HVV OLQNHG GXH SURFHVV DQG WKH &RPPHUFH &ODXVH WRJHWKHU´ (
.HQGULFN 6PLWK 0LFKDHO :\QQH 	 'RXJODV :LFN &KDRV $KHDG IRU 5HPRWH 6HOOHUV /$: -XO\
  KWWSVZZZODZFRPDUWLFOHVFKDRVDKHDGIRUUHPRWHVHOOHUV QRWLQJ WKDW
³>W@KH FRXUW >LQ :D\IDLU@ KDV HIIHFWLYHO\ FROODSVHG WKH FRPPHUFH FODXVH QH[XV DQDO\VLV LQWR D GXH
SURFHVV DQDO\VLV´ VHH LQIUD 3DUW ,,,
 6HH 4XLOO &RUS  86 DW  QRWLQJ WKDW WKH 'XH 3URFHVV &ODXVH DQG &RPPHUFH &ODXVH
³SRVH GLVWLQFW OLPLWV RQ WKH WD[LQJ SRZHUV RI WKH >V@WDWHV´ VHH DOVR &RPSOHWH $XWR 7UDQVLW ,QF Y
%UDG\  86    ³>7@KH &RXUW KDV UHMHFWHG WKH SURSRVLWLRQ WKDW LQWHUVWDWH FRPPHUFH
LV LPPXQH IURP VWDWH WD[DWLRQ´ : /LYH 6WRFN Y %XUHDX RI 5HYHQXH  86   
³,W ZDV QRW WKH SXUSRVH RI WKH FRPPHUFH FODXVH WR UHOLHYH WKRVH HQJDJHG LQ LQWHUVWDWH FRPPHUFH
IURP WKHLU MXVW VKDUH RI VWDWH WD[ EXUGHQ     DQG WKH EDUH IDFW WKDW RQH LV FDUU\LQJ RQ LQWHUVWDWH
FRPPHUFH GRHV QRW UHOLHYH KLP IURP PDQ\ IRUPV RI VWDWH WD[DWLRQ ZKLFK DGG WR WKH FRVW RI KLV
EXVLQHVV´
 6HH &RPSOHWH $XWR 7UDQVLW ,QF  86 DW  QRWLQJ WKDW WKH &RXUW KDV UHFRJQL]HG WKDW
³D >V@WDWH FRXOG FRQVWLWXWLRQDOO\ WD[ ORFDO PDQXIDFWXUH LPSRVH OLFHQVH WD[HV RQ FRUSRUDWLRQV GRLQJ
EXVLQHVV LQ WKH >V@WDWH WD[ SURSHUW\ ZLWKLQ WKH >V@WDWH DQG WD[ WKH SULYLOHJH RI UHVLGHQFH LQ WKH >V@WDWH
DQG PHDVXUH WKH SULYLOHJH E\ QHW LQFRPH LQFOXGLQJ WKDW GHULYHG IURP LQWHUVWDWH FRPPHUFH´ VHH
DOVR :D\IDLU ,QF  6 &W DW 
 86 &2167 DUW    FO 
 &RPSWUROOHU RI 7UHDVXU\ Y :\QQH  6 &W    TXRWLQJ 2NODKRPD 7D[
&RPP¶Q Y -HIIHUVRQ /LQHV ,QF  86    DFFRUG 6RXWK 'DNRWD Y :D\IDLU ,QF
 6 &W    ³$OWKRXJK WKH &RPPHUFH &ODXVH LV ZULWWHQ DV DQ DIILUPDWLYH JUDQW
RI DXWKRULW\ WR &RQJUHVV WKLV &RXUW KDV ORQJ KHOG WKDW LQ VRPH LQVWDQFHV LW LPSRVHV OLPLWDWLRQV RQ
WKH >V@WDWHV DEVHQW FRQJUHVVLRQDO DFWLRQ´ 4XLOO &RUS  86 DW  ³>7@KH &RPPHUFH &ODXVH
LV PRUH WKDQ DQ DIILUPDWLYH JUDQW RI SRZHU LW KDV D QHJDWLYH VZHHS DV ZHOO    >DQG E\ LWV RZQ
SRZHU LW@ SURKLELWV FHUWDLQ VWDWH DFWLRQV WKDW LQWHUIHUH ZLWK LQWHUVWDWH FRPPHUFH´
 :D\IDLU ,QF  6 &W DW  VHH &RPSWUROOHU RI WKH 7UHDVXU\  6 &W DW  ³>$@
>V@WDWH PD\ QRW WD[ D WUDQVDFWLRQ RU LQFLGHQW PRUH KHDYLO\ ZKHQ LW FURVVHV VWDWH OLQHV WKDQ ZKHQ LW
RFFXUV HQWLUHO\ ZLWKLQ WKH >V@WDWH     1RU PD\ D >V@WDWH LPSRVH D WD[ ZKLFK GLVFULPLQDWHV DJDLQVW
LQWHUVWDWH FRPPHUFH HLWKHU E\ SURYLGLQJ D GLUHFW FRPPHUFLDO DGYDQWDJH WR ORFDO EXVLQHVV RU E\
VXEMHFWLQJ LQWHUVWDWH FRPPHUFH WR WKH EXUGHQ RI PXOWLSOH WD[DWLRQ´
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,QGHSHQGHQWO\ WKH 'XH 3URFHVV &ODXVH DOVR SODFHV OLPLWDWLRQV RQ D VWDWH¶V
DXWKRULW\ WR EXUGHQ LQGLYLGXDO EXVLQHVVHV HQJDJLQJ LQ LQWHUVWDWH FRPPHUFH
)LUVW GXH SURFHVV UHTXLUHV ³WKDW D µPLQLPXP FRQQHFWLRQ¶ H[LVW µEHWZHHQ D
VWDWH DQG WKH SHUVRQ SURSHUW\>@ RU WUDQVDFWLRQ WKDW LW VHHNV WR WD[¶´ :KLOH
D EXVLQHVV¶V FRQQHFWLRQ ZLWK D VWDWH FDQ XQGHUVWDQGDEO\ EH HQKDQFHG E\ EHLQJ
SK\VLFDOO\ ORFDWHG ZLWKLQ WKH VWDWH D SK\VLFDO SUHVHQFH LV QRW QHFHVVDU\ WR
VDWLVI\ WKH GHPDQGV RI GXH SURFHVV 6HFRQG GXH SURFHVV UHTXLUHV WKDW WKH
LQFRPH DWWULEXWHG WR D VWDWH IRU WD[ SXUSRVHV LV ³UDWLRQDOO\ UHODWHG WR YDOXHV
FRQQHFWHG ZLWK WKH WD[LQJ >V@WDWH´ 8QOLNH WKH &RPPHUFH &ODXVH²ZKLFK
VHHNV WR ³SUHYHQW >V@WDWHV IURP HQJDJLQJ LQ HFRQRPLF GLVFULPLQDWLRQ VR WKH\
>GR@ QRW GLYLGH LQWR LVRODWHG VHSDUDEOH XQLWV´²GXH SURFHVV ³FHQWUDOO\
FRQFHUQV WKH IXQGDPHQWDO IDLUQHVV RI JRYHUQPHQW DFWLYLW\´ DQG WKHUHIRUH
ZKHWKHU ³DQ LQGLYLGXDO¶V FRQQHFWLRQV ZLWK D >V@WDWH DUH VXEVWDQWLDO HQRXJK WR
OHJLWLPDWH WKH >V@WDWH¶V H[HUFLVH RI SRZHU RYHU >WKH LQGLYLGXDO@´ ,Q VXP
ZKLOH ERWK FODXVHV VKDUH D IXQGDPHQWDO FRQFHUQ IRU IDLU WUHDWPHQW WKH 'XH
3URFHVV &ODXVH VHHNV WR HQVXUH WKDW DQ LQGLYLGXDO EXVLQHVV LV QRW WUHDWHG
XQIDLUO\ E\ WKH JRYHUQPHQW ZKHUHDV WKH &RPPHUFH &ODXVH DLPV WR SUHYHQW
VWDWHV IURP DGRSWLQJ ODZV DQG UHJXODWRU\ SUDFWLFHV WKDW QHJDWLYHO\ DIIHFW
LQWHUVWDWH FRPPHUFH HVSHFLDOO\ E\ PHDQV RI WUHDWLQJ RXWRIVWDWH EXVLQHVVHV
XQIDLUO\
,PSOLFDWLQJ ERWK FODXVHV WKH ILUVW FKDOOHQJH WR VWDWH OHJLVODWLRQ WKDW
VRXJKW WR REOLJDWH DQ RXWRIVWDWH VHOOHU WR FROOHFW VDOHV WD[HV FDPH LQ 
7KDW \HDU LQ %HOODV +HVV WKH 6XSUHPH &RXUW KHOG WKDW D .DQVDV PDLORUGHU
KRXVH ³µZKRVH RQO\ FRQQHFWLRQ ZLWK FXVWRPHUV LQ >,OOLQRLV ZDV@ E\ FRPPRQ
FDUULHU RU WKH 8QLWHG 6WDWHV PDLO¶ ODFNHG WKH UHTXLVLWH PLQLPXP FRQWDFWV ZLWK
WKH >V@WDWH UHTXLUHG E\ ERWK WKH 'XH 3URFHVV &ODXVH DQG WKH &RPPHUFH
 %ULHI IRU WKH 8QLWHG 6WDWHV DV $PLFXV &XULDH 6XSSRUWLQJ 3HWLWLRQHU DW  Q  6RXWK 'DNRWD
Y :D\IDLU ,QF  6 &W   1R  TXRWLQJ 4XLOO &RUS  86 DW ±
VHH0LOOHU %URWKHUV &R Y 0DU\ODQG  86  ± 
 6HH :D\IDLU ,QF  6 &W DW  VHH DOVR %XUJHU .LQJ &RUS Y 5XG]HZLF]  86
  
 4XLOO &RUS  86 DW  TXRWLQJ 0RRUPDQ 0IJ &R Y %DLU  86   
LQWHUQDO TXRWDWLRQ PDUNV RPLWWHG VHH 1RUIRON 	 : 5 &R Y 0R 6WDWH 7D[ &RPP¶Q  86
   ³>$@ >V@WDWH LV QRW HQWLWOHG WR WD[ WDQJLEOH RU LQWDQJLEOH SURSHUW\ WKDW LV XQFRQQHFWHG
ZLWK WKH >V@WDWH´
 :D\IDLU ,QF  6 &W DW ± DFFRUG+XJKHV Y 2NODKRPD  86   
QRWLQJ WKDW WKH &RPPHUFH &ODXVH UHIOHFWHG WKH )UDPHUV¶ GHVLUH ³WR DYRLG WKH WHQGHQFLHV WRZDUG
HFRQRPLF %DONDQL]DWLRQ WKDW KDG SODJXHG UHODWLRQV DPRQJ WKH &RORQLHV DQG ODWHU DPRQJ WKH
>V@WDWHV´
 4XLOO &RUS  86 DW 
 1RWDEO\ EHFDXVH GXH SURFHVV FRQFHUQV LQGLYLGXDO SURWHFWLRQV IURP ERWK VWDWH DQG IHGHUDO
JRYHUQPHQW XQOLNH LWV DXWKRULW\ WR UHJXODWH LQWHUVWDWH FRPPHUFH XQGHU WKH &RPPHUFH &ODXVH
&RQJUHVV GRHV QRW KDYH WKH SRZHU WR DXWKRUL]H YLRODWLRQV RI WKH 'XH 3URFHVV &ODXVH 6HH LG DW 
 6HH 1DW¶O %HOODV +HVV ,QF Y 'HS¶W RI 5HYHQXH RI ,OO  86    QRWLQJ WKDW
WKH UHOHYDQW ,OOLQRLV VWDWXWH UHTXLUHG D VHOOHU WR FROOHFW VDOHV WD[HV RQ RUGHUV ³UHFHLYHG RU DFFHSWHG
ZLWKLQ RU ZLWKRXW >WKH@ >V@WDWH´
@ :D\IDLU $Q ,OO&RQFHLYHG %ORZ WR ,QWHUVWDWH &RPPHUFH 
&ODXVH´ WR LPSRVH WKH GXW\ RI VDOHV WD[ FROOHFWLRQ XSRQ LW 7KH PDLORUGHU
KRXVH KDG EHHQ VHQGLQJ FDWDORJXHV WR LWV DFWLYH RU UHFHQW FXVWRPHUV WZLFH D
\HDU DQG GLG QRW RWKHUZLVH DGYHUWLVH LQ ,OOLQRLV $W WKDW WLPH WKH &RXUW QRWHG
WKDW ³LW LV GLIILFXOW WR FRQFHLYH RI FRPPHUFLDO WUDQVDFWLRQV PRUH H[FOXVLYHO\
LQWHUVWDWH LQ FKDUDFWHU WKDQ WKH PDLO RUGHU WUDQVDFWLRQ    LQYROYHG´ 7KH
,OOLQRLV VWDWXWH ZKLFK VLJQLILFDQWO\ SUHGDWHG WKH LQWHUQHW RQO\ FRQFHLYHG RI
UHWDLOHUV WKDW ZHUH ³HQJDJLQJ LQ VROLFLWLQJ RUGHUV    E\ PHDQV RI FDWDORJXHV
RU RWKHU DGYHUWLVLQJ´ VR SK\VLFDO VDOHV PDWHULDOV ZHUH RIWHQ HQWHULQJ WKH VWDWH
DW WKH WLPH
,Q  WKH 6XSUHPH &RXUW LQ4XLOO UHYLVLWHG LWV HDUOLHU GHFLVLRQ LQ %HOODV
+HVV /LNH %HOODV +HVV4XLOO DOVR LQYROYHG D PDLORUGHU KRXVH WKDW VROLFLWHG
EXVLQHVV WKURXJK FDWDORJV DQG IO\HUV 7KLV WLPH WKH PDLORUGHU KRXVH KDG
EHHQ SODFLQJ DGYHUWLVHPHQWV LQ QDWLRQDO SHULRGLFDOV DQG HQJDJLQJ LQ
WHOHPDUNHWLQJ )ROORZLQJ D  UHYLVLRQ WR LWV GHILQLWLRQ RI ³UHWDLOHU´ WR
LQFOXGH RQH ZKR HQJDJHG LQ ³UHJXODU RU V\VWHPDWLF VROLFLWDWLRQ RI D FRQVXPHU
PDUNHW LQ WK>H@ VWDWH´ 1RUWK 'DNRWD VRXJKW WKH SD\PHQW RI VDOHV WD[HV IURP
FHUWDLQ RXWRIVWDWH EXVLQHVVHV LQFOXGLQJ WKH PDLORUGHU KRXVH ,Q UHVSRQVH
WKH PDLORUGHU KRXVH FKDOOHQJHG 1RUWK 'DNRWD¶V FRQVWLWXWLRQDO DXWKRULW\ WR
FRPSHO LW WR FROOHFW DQG UHPLW VDOHV WD[HV VLQFH WKH EXVLQHVV KDG ³QHLWKHU
RXWOHWV QRU VDOHV UHSUHVHQWDWLYHV LQ WKH >V@WDWH´ :KLOH WKH 6XSUHPH &RXUW LQ
%HOODV +HVV KDG DQDO\]HG WKH &RPPHUFH DQG 'XH 3URFHVV &ODXVHV WRJHWKHU
LW UHYLHZHG WKHP VHSDUDWHO\ LQ 4XLOO DQG RYHUUXOHG WKH GXH SURFHVV EXW QRW
WKH &RPPHUFH &ODXVH KROGLQJ
,Q 4XLOO WKH 6XSUHPH &RXUW QRWHG DQ HYROXWLRQ LQ GXH SURFHVV
MXULVSUXGHQFH VLQFH %HOODV +HVV HVSHFLDOO\ LQ ³WKH DUHD RI MXGLFLDO
MXULVGLFWLRQ´ %\ WKH DGYHQW RI 4XLOO LW KDG EHHQ GHWHUPLQHG WKDW D ODZVXLW
FRXOG EH PDLQWDLQHG DJDLQVW D FRUSRUDWLRQ WKDW ³SXUSRVHIXOO\ DYDLO>HG@ LWVHOI
RI WKH EHQHILWV RI DQ HFRQRPLF PDUNHW LQ WKH IRUXP >V@WDWH´ HYHQ LI WKH
FRUSRUDWLRQ KDG QR SK\VLFDO SUHVHQFH LQ WKDW VWDWH $FFRUGLQJO\ WKH &RXUW
LQ 4XLOO FRQFOXGHG WKDW EHFDXVH D ODZVXLW FRXOG EH EURXJKW DJDLQVW FHUWDLQ
 :D\IDLU ,QF  6 &W DW  TXRWLQJ 1DW¶O %HOODV +HVV ,QF  86 DW ±
 6HH 1DW¶O %HOODV +HVV ,QF  86 DW 
 ,G DW 
 ,G DW  FLWDWLRQ RPLWWHG
 6HH JHQHUDOO\ 4XLOO &RUS Y 1RUWK 'DNRWD  86   UHYLHZLQJ WKH %HOODV +HVV
GHFLVLRQ LQ OLJKW RI ERWK GXH SURFHVV DQG &RPPHUFH &ODXVH GHYHORSPHQWV LQ WKH &RXUW¶V
MXULVSUXGHQFH RYHU WKH SUHYLRXV  \HDUV
 &I LG DW   ZLWK 1DW¶O %HOODV +HVV ,QF Y 'HS¶W RI 5HYHQXH RI ,OO  86 
 
 4XLOO &RUS  86 DW ± FLWDWLRQ RPLWWHG
 ,G DW ± FLWDWLRQ RPLWWHG
 ,G DW 
 6RXWK 'DNRWD Y :D\IDLU ,QF  6 &W    FLWLQJ 4XLOO &RUS  86
DW ± ±
 4XLOO &RUS  86 DW  VHH GLVFXVVLRQ LQIUD 6HFWLRQ ,,,%
 4XLOO &RUS  86 DW 
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RXWRIVWDWH FRPSDQLHV ³>F@RPSDUDEOH UHDVRQLQJ´ MXVWLILHG DOORZLQJ D VWDWH
WR LPSRVH D GXW\ WR FROOHFW VDOHV WD[HV RQ FHUWDLQ FRPSDQLHV DV ZHOO 0RUH
VSHFLILFDOO\ WKH &RXUW FRQFOXGHG WKDW WKH 'XH 3URFHVV &ODXVH GLG QRW SURKLELW
D VWDWH IURP LPSRVLQJ D GXW\ WR FROOHFW VDOHV WD[HV RQ DQ RXWRIVWDWH PDLO
RUGHU KRXVH WKDW ³SXUSRVHIXOO\ GLUHFWHG LWV DFWLYLWLHV DW >WKH VWDWH¶V@ UHVLGHQWV´
E\ HQJDJLQJ LQ WKH ³FRQWLQXRXV DQG ZLGHVSUHDG VROLFLWDWLRQ RI EXVLQHVV´
WKHUH 'HVSLWH ILQGLQJ VWDWH OHJLVODWLRQ WKDW LPSRVHG D GXW\ WR FROOHFW VDOHV
WD[HV RQ FHUWDLQ RXWRIVWDWH EXVLQHVVHV SHUPLVVLEOH XQGHU WKH 'XH 3URFHVV
&ODXVH WKH 6XSUHPH &RXUW IRXQG VXFK OHJLVODWLRQ LPSHUPLVVLEOH XQGHU WKH
&RPPHUFH &ODXVH 7KH SK\VLFDO SUHVHQFH UXOH IURP %HOODV +HVV ZDV
UHDIILUPHG LQ 4XLOO
,, 7+( .(< ,668( ,1:$<)$,5:$6 ,03523(5/< )5$0('
,Q D KDQGIXO RI FDVHV OHDGLQJ XS WR LWV GHFLVLRQ LQ :D\IDLU WKH 6XSUHPH
&RXUW KDG EHHQ DVNHG WR UHVROYH WZR GLVSDUDWH \HW VHHPLQJO\ VLPLODU LVVXHV
$W FHUWDLQ WLPHV WKH &RXUW ZDV DVNHG WR GHWHUPLQH ZKHWKHU D VWDWH KDG WKH
FRQVWLWXWLRQDO DXWKRULW\ WR KROG D EXVLQHVV UHVSRQVLEOH IRU WKH SD\PHQW RI D
VWDWH WD[²VSHFLILFDOO\ DQ RXWRIVWDWH EXVLQHVV WKDW ZDV RSHUDWLQJ DW OHDVW
PDUJLQDOO\ ZLWKLQ WKH WD[LQJ VWDWH $W RWKHU WLPHV WKH &RXUW ZDV DVNHG WR
GHWHUPLQH ZKHWKHU D VWDWH KDG WKH FRQVWLWXWLRQDO DXWKRULW\ ³WR GHSXWL]H DQ RXW
RIVWDWH UHWDLOHU DV LWV FROOHFWLRQ DJHQW´ WKDW LV WR GHWHUPLQH ZKHWKHU D VWDWH
KDG WKH DXWKRULW\ WR KROG DQ RXWRIVWDWH EXVLQHVV UHVSRQVLEOH IRU WKH
FROOHFWLRQ RI D VWDWH WD[ WKDW WKH EXVLQHVV LWVHOI KDG QR REOLJDWLRQ WR SD\
$OWKRXJK WKH QDWXUH RI WKHVH LQTXLULHV LV GLVWLQFW WKH 6XSUHPH &RXUW KDV QRW
DOZD\V EHHQ VXFFHVVIXO LQ FOHDUO\ GLVWLQJXLVKLQJ EHWZHHQ WKHP
,Q4XLOO IRU LQVWDQFH WKH 6XSUHPH &RXUW SUHVHQWHG WKH LVVXH DV LQYROYLQJ
D VWDWH¶V DWWHPSW WR LPSRVH D GXW\ RQ RXWRIVWDWH YHQGRUV WR FROOHFW VDOHV WD[HV
IURP LQVWDWH FXVWRPHUV EXW DW WLPHV WKH &RXUW DOVR LQGLFDWHG WKDW WKHUH ZDV
 ,G DW 
 ,G DFFRUG %ULHI IRU WKH 8QLWHG 6WDWHV VXSUD QRWH  DW 
 6HH 4XLOO &RUS  86 DW ± ILQGLQJ WKDW WKH ³EULJKWOLQH UXOH RI %HOODV +HVV IXUWKHUV
WKH HQGV RI WKH GRUPDQW &RPPHUFH &ODXVH´ DQG DYRLGV SODFLQJ DQ XQGXH EXUGHQ RQ LQWHUVWDWH
FRPPHUFH VHH DOVR :D\IDLU ,QF  6 &W DW  ³>7@KH 4XLOO PDMRULW\ FRQFOXGHG WKDW WKH
SK\VLFDO SUHVHQFH UXOH ZDV QHFHVVDU\ WR SUHYHQW XQGXH EXUGHQV RQ LQWHUVWDWH FRPPHUFH´
 6HH 4XLOO &RUS  86 DW ±  DFFRUG :D\IDLU ,QF  6 &W DW ±
³>7@KH &RXUW LQ 4XLOO    UHDIILUPHG WKH SK\VLFDO SUHVHQFH UXOH´
 6HH HJ &RPSOHWH $XWR 7UDQVLW ,QF Y %UDG\  86    DVVHVVLQJ WKH
FRQVWLWXWLRQDOLW\ RI D VWDWH WD[ LPSRVHG RQ D 0LFKLJDQ FRUSRUDWLRQ WKDW WUDQVSRUWHG PRWRU YHKLFOHV
IURP WUDLQ VWRSV LQ 0LVVLVVLSSL WR FDU GHDOHUVKLSV LQ 0LVVLVVLSSL HJ 3RODU 7DQNHUV ,QF Y &LW\ RI
9DOGH]  86    DVVHVVLQJ WKH FRQVWLWXWLRQDOLW\ RI DQ $ODVNDQ FLW\¶V RUGLQDQFH WKDW
XOWLPDWHO\ LPSRVHG D WD[ RQ ODUJH RLO WDQNHUV WKDW HQWHUHG LWV SRUW DQG ZHUH RZQHG E\ D QRQ$ODVNDQ
FRPSDQ\ HJ 0RELO 2LO &RUS Y &RPP¶U RI 7D[HV  86    DVVHVVLQJ WKH
³FRQVWLWXWLRQDO OLPLWV RQ D QRQGRPLFLOLDU\ >V@WDWH¶V WD[DWLRQ RI LQFRPH UHFHLYHG E\ D GRPHVWLF
FRUSRUDWLRQ LQ WKH IRUP RI GLYLGHQGV IURP VXEVLGLDULHV DQG DIILOLDWHV GRLQJ EXVLQHVV DEURDG´
 1DW¶O %HOODV +HVV ,QF Y 'HS¶W RI 5HYHQXH RI ,OO  86    VHH HJ 4XLOO
&RUS  86 DW ±
@ :D\IDLU $Q ,OO&RQFHLYHG %ORZ WR ,QWHUVWDWH &RPPHUFH 
D TXHVWLRQ RI ZKHWKHU WKH WUDQVDFWLRQV ZHUH WKHPVHOYHV WD[DEOH
6SHFLILFDOO\ WKH &RXUW VXJJHVWHG WKDW WKH SK\VLFDOSUHVHQFH UHTXLUHPHQW
IURP %HOODV +HVV VHUYHG WR DYRLG XQGXH EXUGHQV RQ LQWHUVWDWH FRPPHUFH E\
GHPDUFDWLQJ ³D GLVFUHWH UHDOP RI FRPPHUFLDO DFWLYLW\ WKDW LV IUHH IURP
LQWHUVWDWH WD[DWLRQ´ 7KH &RXUW IXUWKHU DWWULEXWHG WKH JURZWK RI WKH PDLO
RUGHU LQGXVWU\ LQ SDUW WR ³WKH EULJKWOLQH H[HPSWLRQ IURP VWDWH WD[DWLRQ´ WKDW
WKH SK\VLFDOSUHVHQFH UHTXLUHPHQW FUHDWHG 7KHVH KRZHYHU DUH
PLVFKDUDFWHUL]DWLRQV RI WKH LVVXH ,Q ERWK %HOODV +HVV DQG 4XLOO VDOHV WD[HV
DUH EHLQJ LPSRVHG RQ UHVLGHQWV RI WKH WD[LQJ VWDWH DQG WKH YDOLGLW\ RI WKHVH
WD[HV LV QRW LQ TXHVWLRQ 0RUHRYHU KDYLQJ QHYHU EHHQ REOLJDWHG WR SD\ VDOHV
WD[HV WKH RXWRIVWDWH VHOOHU LV FOHDUO\ QRW H[HPSW IURP SD\LQJ WD[HV XQGHU
%HOODV +HVV EXW LQVWHDG VSDUHG IURP FROOHFWLQJ WKHP
/LNH 4XLOO EHIRUH LW WKH :D\IDLU RSLQLRQ VLPLODUO\ VXIIHUV IURP
PLVFKDUDFWHUL]DWLRQV RI WKH NH\ LVVXH $JDLQ WKH &RXUW DFNQRZOHGJHV WKDW LW
PXVW ³GHWHUPLQH ZKHQ DQ RXWRIVWDWH VHOOHU FDQ EH UHTXLUHG WR FROOHFW DQG
UHPLW >D VWDWH VDOHV WD[@´ /DWHU LQ WKH RSLQLRQ KRZHYHU WKH &RXUW DVVHUWV
WKDW ³4XLOO KDV FRPH WR VHUYH DV D MXGLFLDOO\ FUHDWHG WD[ VKHOWHU IRU
EXVLQHVVHV´ LUUHVSHFWLYH RI WKH IDFW WKDW QR RXWRIVWDWH EXVLQHVV KDV DQ
XQGHUO\LQJ GXW\ WR SD\ VDOHV WD[HV 7KLV GXW\ UHPDLQV ZLWK WKH EX\HU LQ WKH
IRUP RI D XVH WD[ $GGLWLRQDOO\ ZLWK D TXHVWLRQDEOH XVH RI VTXDUH EUDFNHWV
 6HH %ULHI IRU WKH 8QLWHG 6WDWHV VXSUD QRWH  DW  VHH DOVR 4XLOO &RUS  86 DW 
 GHVFULELQJ WKH LVVXH DV LQYROYLQJ ³D >V@WDWH¶V DWWHPSW WR UHTXLUH DQ RXWRIVWDWH >VHOOHU@    WR
FROOHFW DQG SD\ D XVH WD[´ DQG QRWLQJ WKH SK\VLFDO SUHVHQFH UXOH ³ILUPO\ HVWDEOLVKHV WKH ERXQGDULHV
RI OHJLWLPDWH VWDWH DXWKRULW\ WR LPSRVH D GXW\ WR FROOHFW VDOHV DQG XVH WD[HV´
 4XLOO &RUS  86 DW ± HPSKDVLV DGGHG DFFRUG %ULHI IRU WKH 8QLWHG 6WDWHV VXSUD
QRWH  DW 
 4XLOO &RUS  86 DW  HPSKDVLV DGGHG DFFRUG %ULHI IRU WKH 8QLWHG 6WDWHV VXSUD
QRWH  DW 
 6HH 6RXWK 'DNRWD Y :D\IDLU ,QF  6 &W    ³,W KDV ORQJ EHHQ VHWWOHG
WKDW WKH VDOH RI JRRGV RU VHUYLFHV KDV D VXIILFLHQW QH[XV WR WKH >V@WDWH LQ ZKLFK WKH VDOH LV
FRQVXPPDWHG WR EH WUHDWHG DV D ORFDO WUDQVDFWLRQ WD[DEOH E\ WKDW >V@WDWH´ VHH DOVR 2NODKRPD 7D[
&RPP¶Q Y -HIIHUVRQ /LQHV ,QF  8 6   
 :D\IDLU ,QF  6 &W DW   QRWLQJ WKDW ³WKH FHQWUDO GLVSXWH LV ZKHWKHU 6RXWK
'DNRWD PD\ UHTXLUH UHPRWH VHOOHUV WR FROOHFW DQG UHPLW WKH WD[ ZLWKRXW VRPH DGGLWLRQDO FRQQHFWLRQ
WR WKH VWDWH´
 ,G DW 
 7KH GXW\ WR SD\ VDOHV WD[HV EHORQJV SULPDULO\ WR WKH FRQVXPHU &ULWLFDOO\ EHIRUH DQ\ VHOOHU
FRXOG KDYH D GXW\ WR SD\ WKH VDOHV WD[HV LWVHOI LW PXVW ILUVW KDYH D GXW\ WR FROOHFW WKH WD[ 7KLV
WKUHVKROG LVVXH²ZKHWKHU D VWDWH ODZ WKDW LPSRVHV MXVW VXFK D FROOHFWLRQ GXW\ RQ DQ RXWRIVWDWH VHOOHU
LV FRQVWLWXWLRQDO²LV SUHFLVHO\ WKH LVVXH WKDW :D\IDLU VHHNV WR UHVROYH 6HH :D\IDLU ,QF  6 &W
DW  &RQVHTXHQWO\ LI D VHOOHU LV GHWHUPLQHG WR KDYH D GXW\ WR FROOHFW D VDOHV WD[ DQG IDLOV WR GR
VR LW ZRXOG WKHQ DQG RQO\ WKHQ EH UHVSRQVLEOH IRU LWV SD\PHQW 6HH %ULHI IRU (WV\ ,QF DV $PLFXV
&XULDH 6XSSRUWLQJ 5HVSRQGHQWV DW  6RXWK 'DNRWD Y :D\IDLU ,QF  6 &W   1R
 QRWLQJ WKDW ³>D@ EXVLQHVV WKDW IDLOV WR FROOHFW WKH WD[ IURP HDUOLHU SXUFKDVHUV DQG WKHQ ODWHU
H[FHHGV WKH WKUHVKROG SUHVXPDEO\ LWVHOI ZLOO EH RQ WKH KRRN IRU UHPLWWLQJ WKH DPRXQWV RZHG RU EH
LQ YLRODWLRQ RI WKH ODZ´
 7KLV LV QRW WR VD\ WKDW DQ RXWRIVWDWH VHOOHU GRHV QRW EHQHILW DW DOO IURP D FRQVXPHU EHLQJ
PRUH HDVLO\ DEOH WR HYDGH SD\LQJ VDOHV WD[HV DV FRQVXPHUV HIIHFWLYHO\ SD\ D ORZHU SULFH IRU JRRGV
LI WKH\ IRUJR WKHLU REOLJDWLRQ WR SD\ WKH XVH WD[ WR WKH VWDWH (YHQ VR PDNLQJ WD[ HYDVLRQ HDVLHU IRU
 %522. - &253 ),1 	 &20 / >9RO 
WKH 6XSUHPH &RXUW LQ :D\IDLU PRGLILHG LWV HDUOLHU ILQGLQJ LQ 3RODU 7DQNHUV
,QF Y &LW\ RI 9DOGH] ,Q 3RODU 7DQNHUV WKH 6XSUHPH &RXUW IRXQG WKDW D
³VXEVWDQWLDO QH[XV´ LV HVWDEOLVKHG ³ZKHQ WKH WD[SD\HU µDYDLOV LWVHOI RI WKH
VXEVWDQWLDO SULYLOHJH RI FDUU\LQJ RQ EXVLQHVV¶ LQ WKDW MXULVGLFWLRQ´ ,Q
:D\IDLU XVLQJ VTXDUH EUDFNHWV WKH &RXUW H[SDQGHG WKLV ILQGLQJ QRW RQO\ WR
FRYHU WKH DFWLYLWLHV RI WD[SD\HUV EXW DOVR WKRVH RI WD[ FROOHFWRUV ,Q 3RODU
7DQNHUV KRZHYHU WKH REOLJDWLRQ WR SD\ WKH WD[ ZDV FKDOOHQJHG E\ WKH
WD[SD\HU ZKLOH WKH REOLJDWLRQ WR FROOHFW WKH WD[ GLG QRW IDFWRU LQWR WKH
RSLQLRQ
$V ZLWK WKH VWDWHV¶ DXWKRULW\ LQ %HOODV +HVV DQG 4XLOO 6RXWK 'DNRWD¶V
DXWKRULW\ WR LPSRVH D VDOHV WD[ RQ LQVWDWH EX\HUV LV QHLWKHU FKDOOHQJHG QRU DW
LVVXH LQ :D\IDLU ,Q :D\IDLU WKH 6XSUHPH &RXUW FRUUHFWO\ DVVHUWV ³WKDW
6RXWK 'DNRWD KDV WKH DXWKRULW\ WR WD[    VDOHV RI WDQJLEOH SHUVRQDO SURSHUW\
SURGXFWV WUDQVIHUUHG HOHFWURQLFDOO\ RU VHUYLFHV IRU GHOLYHU\ LQWR 6RXWK
'DNRWD´ 5HJDUGOHVV RI ZKHWKHU WKH VHOOHU FROOHFWV WKH VDOHV WD[ LW LV
LPSRVHG RQ WKH FRQVXPHU DQG LV RZHG E\ WKH FRQVXPHU DW WKH WLPH RI WKH
WUDQVDFWLRQ $V WKH WD[ LWVHOI LV QRW FKDOOHQJHG WKH 6XSUHPH &RXUW QHHG QRW
LQTXLUH ZKHWKHU 6RXWK 'DNRWD PD\ WD[ SDUWLFXODU HYHQWV RU WUDQVDFWLRQV
EHWZHHQ LWV UHVLGHQWV DQG RXWRIVWDWH VHOOHUV EXW RQO\ ZKHWKHU WKH VWDWH FDQ
UHTXLUH RXWRIVWDWH VHOOHUV WR FROOHFW DQG UHPLW VXFK WD[HV $W WKH KHDUW RI
WKLV FRQIXVLRQ LV WKH 6XSUHPH &RXUW¶V WUHDWPHQW RI &RPSOHWH $XWR 7UDQVLW
,QF Y %UDG\ VWDUWLQJ LQ LWV RSLQLRQ LQ 4XLOO
FRQVXPHUV LV QRW HTXLYDOHQW WR WKH VHOOHU EHLQJ VSDUHG IURP RZLQJ VWDWH WD[ VR LW LV LQDFFXUDWH WR
VWDWH WKDW WKH SK\VLFDO SUHVHQFH UXOH FUHDWHV D WD[ VKHOWHU IRU EXVLQHVVHV
 6HH LQIUD QRWH  FODULI\LQJ WKH &RXUW¶V PRGLILFDWLRQ VHH DOVR 3RODU 7DQNHUV ,QF Y &LW\
RI 9DOGH]  86   
 3RODU 7DQNHUV ,QF  86 DW 
 6HH :D\IDLU ,QF  6 &W DW  &RPSDUH LG ³>6@XFK D QH[XV LV HVWDEOLVKHG ZKHQ WKH
WD[SD\HU >RU FROOHFWRU@ µDYDLOV LWVHOI RI WKH VXEVWDQWLDO SULYLOHJH RI FDUU\LQJ RQ EXVLQHVV¶ LQ WKDW
MXULVGLFWLRQ´ ZLWK 3RODU 7DQNHUV ,QF  86 DW  ³>6@XFK D QH[XV LV HVWDEOLVKHG ZKHQ WKH
WD[SD\HU µDYDLOV LWVHOI RI WKH VXEVWDQWLDO SULYLOHJH RI FDUU\LQJ RQ EXVLQHVV¶ LQ WKDW MXULVGLFWLRQ´
 3RODU 7DQNHUV ,QF  86 DW  LQYDOLGDWLQJ D FLW\ RUGLQDQFH WKDW LPSRVHG D SURSHUW\ WD[
RQ FHUWDLQ ERDWV WKH DSSOLFDWLRQ RI ZKLFK ZDV OLPLWHG LQ HIIHFW WR ODUJH RLO WDQNHUV WKDW ZHUH RZQHG
E\ DQ RXWRIVWDWH FRUSRUDWLRQ
 :D\IDLU ,QF  6 &W DW   ³$OO FRQFHGH WKDW WD[LQJ WKH VDOHV LQ TXHVWLRQ KHUH
LV ODZIXO´ DQG ³DJUHH WKDW 6RXWK 'DNRWD KDV WKH DXWKRULW\ WR WD[ WKHVH WUDQVDFWLRQV´
 ,G DW  HPSKDVLV DQG LQWHUQDO TXRWDWLRQ PDUNV RPLWWHG DFFRUG 2NOD 7D[ &RPP¶Q Y
-HIIHUVRQ /LQHV  86    ³,W KDV ORQJ EHHQ VHWWOHG WKDW D VDOH RI WDQJLEOH JRRGV
KDV D VXIILFLHQW QH[XV WR WKH >V@WDWH LQ ZKLFK WKH VDOH LV FRQVXPPDWHG WR EH WUHDWHG DV D ORFDO
WUDQVDFWLRQ WD[DEOH E\ WKDW >V@WDWH´ %ULHI IRU WKH 8QLWHG 6WDWHV VXSUD QRWH  DW  ³6WDWHV
LQGLVSXWDEO\ PD\ WD[ VDOHV WR VWDWH UHVLGHQWV E\ RXWRIVWDWH UHWDLOHUV´
 6HH %ULHI IRU WKH 8QLWHG 6WDWHV VXSUD QRWH  DW ± VHH DOVR 0LOOHU %URV &R Y
0DU\ODQG  86  ±  ³7KH FROOHFWLRQ RI WKH XVH WD[ IURP LQKDELWDQWV LV D GLIILFXOW
DGPLQLVWUDWLYH SUREOHP DQG LI RXWRIVWDWH YHQGRUV FDQ EH FRPSHOOHG WR FROOHFW LW DQG UHPLW LW WR WKH
WD[LQJ VWDWH LW VLPSOLILHV DGPLQLVWUDWLRQ %XW WKLV UDLVHV TXHVWLRQV RI JUHDW LPSRUWDQFH WR SDUWLFXODU
WD[SD\HUV WR WKH FRXUVH RI FRPPHUFLDO GHDOLQJ DPRQJ WKH VWDWHV DQG DV WR DSSURSULDWLRQ E\ RWKHU
VWDWHV RI WD[ UHVRXUFHV SURSHUO\ EHORQJLQJ WR WKH VWDWH ZKHUH WKH HYHQW RFFXUV´
 6HH %ULHI IRU WKH 8QLWHG 6WDWHV VXSUD QRWH  DW 
 &RPSOHWH $XWR 7UDQVLW ,QF Y %UDG\  86  
@ :D\IDLU $Q ,OO&RQFHLYHG %ORZ WR ,QWHUVWDWH &RPPHUFH 
,Q &RPSOHWH $XWR WKH 6XSUHPH &RXUW HVWDEOLVKHG D WHVW IRU ZKHQ D WD[
ZLOO EH ³VXVWDLQHG    DJDLQVW >D@ &RPPHUFH &ODXVH FKDOOHQJH´ $
0LFKLJDQEDVHG FRUSRUDWLRQ KDG EHHQ LQ WKH EXVLQHVV RI WUDQVSRUWLQJ FDUV²
ZKLFK ZHUH PDQXIDFWXUHG RXWVLGH RI 0LVVLVVLSSL²IURP D WUDLQ VWDWLRQ
ORFDWHG LQ -DFNVRQ 0LVVLVVLSSL WR GHDOHUVKLSV WKURXJKRXW WKH UHVW RI WKH
VWDWH $W WKDW WLPH 0LVVLVVLSSL LPSRVHG WD[HV RQ DOO ³WUDQVSRUWDWLRQ
FRPSDQLHV´ WKDW UHFHLYHG SD\PHQW IRU WKH WUDQVSRUWDWLRQ RI JRRGV RU SHRSOH
EHWZHHQ ³SRLQWV ZLWKLQ >WKH V@WDWH´ $IWHU EHLQJ DVVHVVHG VDOHV WD[HV DQG
LQWHUHVW IRU LWV VHUYLFHV RYHU D WKUHH\HDU SHULRG WKH 0LFKLJDQEDVHG
FRUSRUDWLRQ FRQWHQGHG WKDW WUDQVSRUWLQJ WKH FDUV WR WKH GHDOHUVKLSV ZDV RQO\
SDUW RI D JUHDWHU LQWHUVWDWH PRYHPHQW DQG WKDW WKH WD[HV ZHUH
³XQFRQVWLWXWLRQDO DV DSSOLHG WR RSHUDWLRQV LQ LQWHUVWDWH FRPPHUFH´
:KLOH &RPSOHWH $XWR SUHVHQWHG D VWDWH WD[ LVVXH WKH LVVXH ZDV ZKHWKHU
0LVVLVVLSSL FRXOG UHTXLUH DQ RXWRIVWDWH FDU PDQXIDFWXUHU WR SD\ VWDWH WD[HV
IRU WUDQVSRUWLQJ FDUV IURP WKH WUDLQ VWDWLRQ LQ 0LVVLVVLSSL WR GHDOHUVKLSV
WKURXJKRXW WKH UHVW RI WKH VWDWH ,Q RWKHU ZRUGV WKH VWDWH FKDOOHQJHG WKH QRWLRQ
WKDW WKH SXUHO\ LQVWDWH ILQDO OHJ RI WKH FDUV¶ MRXUQH\ WR D GHDOHUVKLS ZDV
LPPXQH IURP WD[DWLRQ MXVW EHFDXVH WKH FDUV KDG RULJLQDWHG IURP DQ RXWRI
VWDWH PDQXIDFWXULQJ SODQW 7KH 6XSUHPH &RXUW ZDV LQWHUHVWHG RQO\ LQ WKH
HIIHFW WKDW D VWDWH WD[ ZRXOG KDYH RQ LQWHUVWDWH FRPPHUFH DQG UHMHFWHG WKH
³SURSRVLWLRQ WKDW LQWHUVWDWH FRPPHUFH LV LPPXQH IURP VWDWH WD[DWLRQ´ ZKHQ
VXFK WD[HV GLG QRW SURGXFH ³D IRUELGGHQ HIIHFW´ 1H[W SXWWLQJ IRUZDUG D
IRXUSURQJ WHVW WKH &RXUW GHWHUPLQHG WKDW D VWDWH WD[ LPSRVHG RQ DQ RXWRI
VWDWH EXVLQHVV ZLOO EH VXVWDLQHG ³>@ ZKHQ WKH WD[ LV DSSOLHG WR DQ DFWLYLW\
ZLWK D VXEVWDQWLDO QH[XV ZLWK WKH WD[LQJ >V@WDWH >@ LV IDLUO\ DSSRUWLRQHG >@
GRHV QRW GLVFULPLQDWH DJDLQVW LQWHUVWDWH FRPPHUFH DQG >@ LV IDLUO\ UHODWHG WR
WKH VHUYLFHV SURYLGHG E\ WKH >V@WDWH´
,Q 4XLOO WKH 6XSUHPH &RXUW UHYLHZHG FRQWHPSRUDQHRXV &RPPHUFH
&ODXVH MXULVSUXGHQFH DQG FRQWHPSODWHG WKH LPSDFW WKDW LWV GHFLVLRQ LQ
&RPSOHWH $XWR PLJKW KDYH RQ %HOODV +HVV 7KH DSSURSULDWH FRQFOXVLRQ
VKRXOG KDYH EHHQ QRQH ZKDWVRHYHU 1HYHUWKHOHVV WKH &RXUW IRXQG WKDW ZKLOH
LWV GHFLVLRQ LQ &RPSOHWH $XWR GLG QRW ³XQGHUFXW WKH %HOODV +HVV UXOH´
%HOODV +HVV XOWLPDWHO\ FRQFHUQHG WKH ILUVW SURQJ RI WKH &RPSOHWH $XWR WHVW
DQG ³>VWRRG@ IRU WKH SURSRVLWLRQ WKDW D YHQGRU ZKRVH RQO\ FRQWDFWV ZLWK WKH
WD[LQJ VWDWH DUH E\ PDLO RU FRPPRQ FDUULHU ODFNV WKH µVXEVWDQWLDO QH[XV¶
 ,G DW  HPSKDVLV DGGHG
 6HH LG DW 
 6HH LG DW 
 ,G DW 
 ,G DW  DFFRUG 6RXWK 'DNRWD Y :D\IDLU ,QF  6 &W   
 &RPSOHWH $XWR 7UDQVLW ,QF  86 DW  HPSKDVLV DGGHG 7KLV VHW RI UHTXLUHPHQWV LV
ZKDW KDV FRPH WR EH NQRZQ DV WKH ³&RPSOHWH $XWR WHVW´ 6HH :D\IDLU ,QF  6 &W DW  
 4XLOO &RUS Y 1RUWK 'DNRWD  86  ± 
 ,G DW  ,Q 4XLOO ³WKH %HOODV +HVV UXOH´ UHIHUV WR WKH SK\VLFDOSUHVHQFH UHTXLUHPHQW 6HH
LG DW  ±
 %522. - &253 ),1 	 &20 / >9RO 
UHTXLUHG E\ WKH &RPPHUFH &ODXVH´ ,Q RWKHU ZRUGV WKH &RXUW GHWHUPLQHG
WKDW WKH SK\VLFDO SUHVHQFH UXOH ZDV JURXQGHG LQ WKH ILUVW SURQJ RI WKH
&RPSOHWH $XWR WHVW²WKH VXEVWDQWLDOQH[XV UHTXLUHPHQW 7KLV LQWURGXFWLRQ
RI WKH VXEVWDQWLDOQH[XV UHTXLUHPHQW DQG ³DWWHPSW WR KDUPRQL]H %HOODV +HVV
DQG &RPSOHWH $XWR´ ZDV QRW RQO\ XQQHFHVVDU\ EXW DOVR PLVFRQFHLYHG
%RWK %HOODV +HVV DQG 4XLOO ZHUH RQO\ FRQFHUQHG ZLWK WKH VHOOHU¶V
REOLJDWLRQ WR FROOHFW WD[HV WKDW ZHUH SDLG E\ WKH LQVWDWH EX\HU QRW WKH VHOOHUV
&RPSOHWH $XWR LQ FRQWUDVW SURYLGHV D IUDPHZRUN IRU GHWHUPLQLQJ WKH
YDOLGLW\ RI D VWDWH WD[ WKDW LV EHLQJ LPSRVHG RQ DQ RXWRIVWDWH VHOOHU DQG LV
IDFLQJ &RPPHUFH &ODXVH VFUXWLQ\ 8QGHU &RPSOHWH $XWR DQ DFWLYLW\ WKDW
ODFNHG D VXEVWDQWLDO QH[XV WR WKH WD[LQJ VWDWH WKXV IDLOLQJ WKH ILUVW SURQJ RI
WKH &RPSOHWH $XWR WHVW VLPSO\ FRXOG QRW EH WD[HG %HOODV +HVV 4XLOO DQG
:D\IDLU ZHUH IXQGDPHQWDOO\ QHYHU DERXW D VWDWH¶V WD[LQJ DXWKRULW\ EHFDXVH
WKH YDOLGLW\ RI WKH VDOHV WD[ EHLQJ LPSRVHG RQ LQVWDWH EX\HUV ZDV QHYHU DW
LVVXH DQG QR WD[ ZDV EHLQJ LPSRVHG RQ EXVLQHVVHV DW DOO ,QVWHDG WKHVH
FDVHV VRXJKW WR GHWHUPLQH WKH FRQVWLWXWLRQDO OLPLWV RI D VWDWH¶V SRZHU WR
LPSRVH DQ DGPLQLVWUDWLYH GXW\²ZKLFK KDSSHQHG WR EH WD[ FROOHFWLRQ²RQ
EXVLQHVVHV ORFDWHG HQWLUHO\ RXWVLGH RI WKH VWDWH ,Q WKH HQG WKH LQWURGXFWLRQ RI
WKH &RPSOHWH $XWR WHVW LQ 4XLOO XQQHFHVVDULO\ LQMHFWHG WKH IUDPHZRUN IRU
DQDO\]LQJ WKH YDOLGLW\ RI D VWDWH WD[HV XQGHU WKH &RPPHUFH &ODXVH LQWR D OLQH
RI FDVHV ZKHUH WKH XQGHUO\LQJ YDOLGLW\ RI WKH VWDWH WD[HV ZDV QHYHU DW LVVXH
$IWHU 4XLOO WKH 6XSUHPH &RXUW UHSHDWHG LWV IROO\ LQ :D\IDLU DQG DJDLQ
ORRNHG WR &RPSOHWH $XWR DV ZHOO DV WR 3RODU 7DQNHUV 1HYHUWKHOHVV EHFDXVH
:D\IDLU¶V NH\ LVVXH LV UHJXODWRU\ LQ QDWXUH²D VWDWH LPSRVLQJ D FROOHFWLRQ
GXW\ RQ DQ RXWRIVWDWH VHOOHU ZKHUH WKH XQGHUO\LQJ WD[ LV FOHDUO\ YDOLG²LW
ZRXOG EH PRUH DSSURSULDWHO\ DQDO\]HG XQGHU ³>'@RUPDQW &RPPHUFH &ODXVH
SUHFHGHQWV WKDW KDYH DGGUHVVHG WKH >V@WDWHV¶ LPSRVLWLRQ RI UHJXODWRU\ EXUGHQV
RWKHU WKDQ WD[HV´ 5DWKHU WKDQ ORRNLQJ WR&RPSOHWH $XWR DQG 3RODU 7DQNHUV
WKH JHQHUDO EDODQFLQJ IUDPHZRUN VHW IRUWK LQ 3LNH Y %UXFH &KXUFK ,QF
 ,G DW  7KH LQWURGXFWLRQ RI WKH &RPSOHWH $XWR WHVW LQ 4XLOO ZDV XQZDUUDQWHG EXW LWV
DSSOLFDWLRQ ZDV DOVR IODZHG ,Q 4XLOO WKH ILUVW SURQJ RI WKH &RPSOHWH $XWR WHVW LV XQGHUVWRRG QRW WR
KDYH EHHQ PHW LQ %HOODV +HVV DV D VHOOHU ³ZKRVH RQO\ FRQWDFW ZLWK WKH WD[LQJ >V@WDWH DUH E\ PDLO RU
FRPPRQ FDUULHU ODFNV WKH µVXEVWDQWLDO QH[XV¶ UHTXLUHG E\ WKH &RPPHUFH &ODXVH´ KRZHYHU ³WKH
FRPPHUFLDO DFWLYLW\ FOHDUO\ GRHV KDYH D µVXEVWDQWLDO QH[XV¶ WR WKH WD[LQJ >V@WDWH HYHQ ZKHQ WKH
UHWDLOHU¶V RQO\ FRQWDFW ZLWK WKDW >V@WDWH LQYROYH GHOLYHULHV E\ PDLO RU FRPPRQ FDUULHU´ ,G DW 
%ULHI IRU WKH 8QLWHG 6WDWHV VXSUD QRWH  DW 
 6HH :D\IDLU ,QF  6 &W DW  QRWLQJ WKDW WKH 4XLOO FRXUW ³JURXQGHG WKH SK\VLFDO
SUHVHQFH UXOH LQ &RPSOHWH $XWR¶V UHTXLUHPHQW WKDW D WD[ KDYH D µVXEVWDQWLDO QH[XV¶ ZLWK WKH DFWLYLW\
EHLQJ WD[HG´ VHH DOVR 4XLOO &RUS  86 DW 
 6HH %ULHI IRU WKH 8QLWHG 6WDWHV VXSUD QRWH  DW  ±
 6HH LG DW 
 6HH :D\IDLU ,QF  6 &W DW  7KH 6XSUHPH &RXUW LQ :D\IDLU FRUUHFWO\ QRWHG WKDW
³>L@W KD>G@ ORQJ EHHQ VHWWOHG WKDW WKH VDOH RI JRRGV RU VHUYLFHV KDV D VXIILFLHQW QH[XV WR WKH >V@WDWH LQ
ZKLFK WKH VDOH LV FRQVXPPDWHG WR EH WUHDWHG DV D ORFDO WUDQVDFWLRQ WD[DEOH E\ WKDW >V@WDWH´ ,G
 6HH LG DW 
 6HH %ULHI IRU WKH 8QLWHG 6WDWHV VXSUD QRWH  DW ±
 3LNH Y %UXFK &KXUFK ,QF  86  
@ :D\IDLU $Q ,OO&RQFHLYHG %ORZ WR ,QWHUVWDWH &RPPHUFH 
ZRXOG KDYH EHHQ D PRUH DSSURSULDWH VWDUWLQJ SODFH IRU WKH 'RUPDQW
&RPPHUFH &ODXVH FRQFHUQV WKDW DURVH LQ:D\IDLU ,Q 3LNH WKH 6XSUHPH &RXUW
GHWHUPLQHG WKDW VWDWH ODZV WKDW LPSRVH RQO\ ³LQFLGHQWDO´ EXUGHQV RQ LQWHUVWDWH
FRPPHUFH DQG ³UHJXODWH>@ HYHQKDQGHGO\ WR HIIHFWXDWH D OHJLWLPDWH ORFDO
SXEOLF LQWHUHVW    ZLOO EH XSKHOG XQOHVV WKH EXUGHQ LPSRVHG RQ VXFK
FRPPHUFH LV FOHDUO\ H[FHVVLYH LQ UHODWLRQ WR WKH SXWDWLYH ORFDO EHQHILWV´
,,, 7+( &2167,787,21$/ $1$/<6,6 ,1:$<)$,5 ,6 )/$:('
,Q %HOODV +HVV4XLOO DQG:D\IDLU WKH GLIIHUHQFH EHWZHHQ WKH SURWHFWLRQV
WKDW WKH 'XH 3URFHVV &ODXVH SURYLGHV RXWRIVWDWH VHOOHUV DQG WKH LPSOLFDWLRQV
WKDW WKH 'RUPDQW &RPPHUFH &ODXVH KDV RQ D VWDWH¶V DXWKRULW\ WR UHJXODWH RU
LPSRVH GXWLHV RQ RXWRIVWDWH VHOOHUV HQJDJHG LQ LQWHUVWDWH FRPPHUFH DUH QRW
DOZD\V FOHDUO\ DUWLFXODWHG 6WDUWLQJ LQ %HOODV +HVV WKH 6XSUHPH &RXUW
³FRQIODWHG GXH SURFHVV DQG FRPPHUFH FODXVH FRQFHUQV´ DQG VLPSO\
GHWHUPLQHG WKDW D VHOOHU ZLWKRXW D SK\VLFDO SUHVHQFH LQ WKH VWDWH ³ODFNHG WKH
UHTXLVLWH PLQLPXP FRQWDFWV ZLWK WKH >V@WDWH UHTXLUHG E\ ERWK >FODXVHV@´ ,Q
4XLOO KRZHYHU WKH &RXUW VSHOOHG RXW WKH VLJQLILFDQFH RI WKH GLIIHUHQFH
EHWZHHQ WKH FODXVHV DQG VXJJHVWHG WKDW &RPSOHWH $XWR¶V ³µVXEVWDQWLDO QH[XV¶
UHTXLUHPHQW LV QRW OLNH GXH SURFHVV¶ µPLQLPXP FRQWDFWV¶ UHTXLUHPHQW D
SUR[\ IRU QRWLFH EXW UDWKHU D PHDQV IRU OLPLWLQJ VWDWH EXUGHQV RQ LQWHUVWDWH
FRPPHUFH´ 'HVSLWH WKH &RXUW¶V HIIRUWV LQ 4XLOO LQ :D\IDLU LW ³HIIHFWLYHO\
FROODSVHG WKH FRPPHUFH FODXVH DQDO\VLV LQWR D GXH SURFHVV DQDO\VLV´ RQFH
DJDLQ
,Q:D\IDLU ZLWKRXW WKH SK\VLFDO SUHVHQFH UXOH LQ HIIHFW WKH &RXUW VRXJKW
WR UHVROYH WKH LVVXH DW KDQG XQGHU WKH ILUVW SURQJ RI WKH &RPSOHWH $XWR WHVW
7KH ILUVW SURQJ ³VLPSO\ DVNV ZKHWKHU WKH WD[ DSSOLHV WR DQ DFWLYLW\ ZLWK D
VXEVWDQWLDO QH[XV ZLWK WKH WD[LQJ VWDWH´ :KLOH WKLV ZDV D PLVJXLGHG
DSSOLFDWLRQ RI WKH &RPSOHWH $XWR WHVW WKH &RXUW VWLOO IRXQG WKDW²LQ
DGGLWLRQ WR D WD[SD\HU²D WD[ FROOHFWRU DOVR HVWDEOLVKHV D VXEVWDQWLDO QH[XV
ZLWK D VWDWH ZKHQ LW ³DYDLOV LWVHOI RI WKH VXEVWDQWLDO SULYLOHJH RI FDUU\LQJ RQ
 ,G DW  :D\IDLU ,QF  6 &W DW 
 6PLWK :\QQH 	 :LFN VXSUD QRWH 
 :D\IDLU ,QF  6 &W DW  VHH ,QW¶O 6KRH &R Y :DVKLQJWRQ  86   
³>'@XH SURFHVV UHTXLUHV RQO\ WKDW LQ RUGHU WR VXEMHFW D GHIHQGDQW WR D MXGJPHQW LQ SHUVRQDP LI KH
EH QRW SUHVHQW ZLWKLQ WKH WHUULWRU\ RI WKH IRUXP KH KDYH FHUWDLQ PLQLPXP FRQWDFWV ZLWK LW VXFK WKDW
WKH PDLQWHQDQFH RI WKH VXLW GRHV QRW RIIHQG WUDGLWLRQDO QRWLRQV RI IDLU SOD\ DQG VXEVWDQWLDO MXVWLFH´
HPSKDVLV DGGHG
 4XLOO &RUS Y 1RUWK 'DNRWD  86   
 6PLWK :\QQH 	 :LFN VXSUD QRWH 
 6HH :D\IDLU ,QF  6 &W DW 
 ,G HPSKDVLV DGGHG
 6HH VXSUD 3DUW ,, VXJJHVWLQJ WKDW WKH &RXUW PLVWDNHQO\ LQWURGXFHG WKLV IUDPHZRUN IRU
GHWHUPLQLQJ WKH YDOLGLW\ RI D VWDWH VDOHV WD[ ZKHQ RQO\ WKH YDOLGLW\ RI 6RXWK 'DNRWD¶V ODZ UHTXLULQJ
RXWRIVWDWH UHWDLOHUV WR FROOHFW VXFK WD[HV IURP WKHLU 6RXWK 'DNRWD FXVWRPHUV ZDV DW LVVXH
 %522. - &253 ),1 	 &20 / >9RO 
EXVLQHVV´ LQ WKDW VWDWH :KLOH WKLV ³DYDLOPHQW´ ODQJXDJH LV TXRWHG IURP
3RODU 7DQNHUV LWV RULJLQ LV WKH GXH SURFHVV FODXVH DQDO\VLV IURP 0RELO 2LO
&RUS Y &RPPLVVLRQHU RI 7D[HV RI 9HUPRQW UDWKHU WKDQ D &RPPHUFH
&ODXVH DQDO\VLV
7KH 6XSUHPH &RXUW QH[W GHWHUPLQHG WKDW D VXEVWDQWLDO QH[XV ZLWK 6RXWK
'DNRWD LV FOHDUO\ HVWDEOLVKHG E\ WKH ODUJH QDWLRQDO UHWDLOHUV LQ TXHVWLRQ EDVHG
RQ ³ERWK WKH HFRQRPLF DQG YLUWXDO FRQWDFWV >WKDW WKH\@ KDYH ZLWK WKH
>V@WDWH´ 7KH &RXUW QRWHG WKDW 6RXWK 'DNRWD¶V 6%  RQO\ DSSOLHG ³WR
VHOOHUV WKDW GHOLYHU PRUH WKDQ  RI JRRGV RU VHUYLFHV LQ 6RXWK 'DNRWD
RU HQJDJH LQ  RU PRUH VHSDUDWH WUDQVDFWLRQV IRU WKH GHOLYHU\ RI JRRGV DQG
VHUYLFHV LQWR WKH >V@WDWH RQ DQ DQQXDO EDVLV´ $FFRUGLQJ WR WKH &RXUW DW
OHDVW LQ 6RXWK 'DNRWD WKLV TXDQWLW\ RI EXVLQHVV ³FRXOG QRW KDYH RFFXUUHG
XQOHVV WKH VHOOHU DYDLOHG LWVHOI RI WKH VXEVWDQWLDO SULYLOHJH RI GRLQJ EXVLQHVV´
WKHUH DQG WKDW VXFK VHOOHUV ³XQGRXEWHGO\ PDLQWDLQ DQ H[WHQVLYH YLUWXDO
SUHVHQFH´ LQ WKH VWDWH $V IRU IXWXUH JXLGDQFH WKH &RXUW GLG QRW GHILQH
³VXEVWDQWLDO QH[XV´ RXWVLGH RI ³LWV REVHUYDWLRQ WKDW 6RXWK 'DNRWD¶V VWDWXWRU\
WKUHVKROG RI  VDOHV WUDQVDFWLRQV RU  LQ VDOHV UHYHQXH VHHPV WR
PHHW LW´
$GGLWLRQDOO\ WKH 6XSUHPH &RXUW TXHVWLRQHG ³ZKHWKHU VRPH RWKHU
SULQFLSOH LQ WKH &RXUW¶V &RPPHUFH &ODXVH GRFWULQH PLJKW LQYDOLGDWH >6RXWK
'DNRWD¶V 6% @´ DQG DGGUHVVHG WKH FRQFHUQ IRU SRWHQWLDO ³GLVFULPLQDWLRQ
DJDLQVW RU XQGXH EXUGHQV XSRQ LQWHUVWDWH FRPPHUFH´ ,QGHHG WKH &RXUW
QRWHG WKDW ³WKHVH WZR SULQFLSOHV JXLGH WKH FRXUWV LQ DGMXGLFDWLQJ FDVHV
FKDOOHQJLQJ VWDWH ODZV XQGHU WKH &RPPHUFH &ODXVH´ :KLOH WKH &RXUW
VXJJHVWHG WKDW 6RXWK 'DNRWD¶V WD[ V\VWHP LQFOXGHV FHUWDLQ PHDVXUHV WR DYRLG
GLVFULPLQDWRU\ HIIHFWV RU XQGXH EXUGHQV RQ LQWHUVWDWH FRPPHUFH LWV DQDO\VLV
LV IRXQG ZDQWLQJ &RQFHLYDEO\ DV D UHVXOW RI FROODSVLQJ LWV &RPPHUFH &ODXVH
DQDO\VLV LQWR D GXH SURFHVV DQDO\VLV WKH &RXUW LQ:D\IDLU VKLIWHG WKH EUXQW RI
LWV IRFXV RQWR WKH SRWHQWLDO LQGLYLGXDO XQIDLUQHVV WKDW DQ RXWRIVWDWH FRPSDQ\
PD\ IDFH LQ EHLQJ REOLJDWHG WR FROOHFW DQG UHPLW VDOHV WD[HV D GXH SURFHVV
 3RODU 7DQNHUV ,QF Y &LW\ RI 9DOGH]  86    VHH :D\IDLU ,QF  6 &W DW
 H[SDQGLQJ LWV HDUOLHU ILQGLQJ LQ 3RODU 7DQNHUV WR LQFOXGH WD[ ³FROOHFWRU>V@´ DV ZHOO DV
³WD[SD\HUV´ VHH 6PLWK :\QQH 	 :LFN VXSUD QRWH  QRWLQJ WKDW ³>W@KLV LV YLUWXDOO\ LGHQWLFDO WR
WKH GXH SURFHVV FODXVH UXOH VWDWLQJ µLI D IRUHLJQ FRUSRUDWLRQ SXUSRVHIXOO\ DYDLOV LWVHOI RI WKH EHQHILWV
RI DQ HFRQRPLF PDUNHW LQ WKH IRUXP VWDWH¶ LW FDQ EH UHTXLUHG WR FROOHFW WD[ DEVHQW FRPPHUFH FODXVH
FRQVLGHUDWLRQV´
 6HH0RELO 2LO &RUS Y &RPP¶U RI 7D[HV  86  ± 
 6HH 6PLWK :\QQH 	 :LFN VXSUD QRWH 
 :D\IDLU ,QF  6 &W DW 
 ,G
 ,G
 6HH 6PLWK :\QQH 	 :LFN VXSUD QRWH 
 :D\IDLU ,QF  6 &W DW  7KH &RXUW KDG QRWHG WKDW ³>R@WKHU DVSHFWV RI WKH &RXUW¶V
GRFWULQH FDQ EHWWHU DQG PRUH DFFXUDWHO\ DGGUHVV DQ\ SRWHQWLDO EXUGHQV RQ LQWHUVWDWH FRPPHUFH
ZKHWKHU RU QRW 4XLOO¶V SK\VLFDO SUHVHQFH UXOH LV VDWLVILHG´ ,G DW 
 ,G DW 
@ :D\IDLU $Q ,OO&RQFHLYHG %ORZ WR ,QWHUVWDWH &RPPHUFH 
FRQFHUQ DQG DZD\ IURP WKH RYHUDOO LPSDFW WKDW SHUPLWWLQJ VXFK DQ REOLJDWLRQ
PD\ KDYH RQ LQWHUVWDWH FRPPHUFH D &RPPHUFH &ODXVH FRQFHUQ
$ 7+( &200(5&( &/$86(
7KH SK\VLFDO SUHVHQFH UXOH KDV SHUKDSV ³EHHQ WKH WDUJHW RI FULWLFLVP RYHU
PDQ\ \HDUV IURP PDQ\ TXDUWHUV´ EXW LW KDV DOVR VHUYHG WR SUHYHQW VWDWHV
IURP HQDFWLQJ VDOHV WD[ OHJLVODWLRQ WKDW LPSRVHG XQGXH EXUGHQV RQ LQWHUVWDWH
FRPPHUFH LQ YLRODWLRQ RI WKH &RPPHUFH &ODXVH ,Q :D\IDLU E\ RYHUUXOLQJ
LWV HDUOLHU GHFLVLRQ LQ 4XLOO²ILQGLQJ WKDW ³WKH SK\VLFDO SUHVHQFH UXOH    LV DQ
LQFRUUHFW LQWHUSUHWDWLRQ RI WKH &RPPHUFH &ODXVH´ DQG ³XQVRXQG DQG
LQFRUUHFW´²WKH 6XSUHPH &RXUW IDLOHG WR SURSHUO\ PHDVXUH WKH EXUGHQ WKDW
ZRXOG EH LPSRVHG RQ LQWHUVWDWH FRPPHUFH LQ WKH UXOH¶V DEVHQFH 7KH PDMRULW\
LQ 4XLOO DFNQRZOHGJHG WKDW WKH SK\VLFDO SUHVHQFH UXOH ZDV ³DUWLILFLDO DW LWV
HGJHV´ EXW FRQFOXGHG WKDW LW ZDV ³QHFHVVDU\ WR SUHYHQW XQGXH EXUGHQV RQ
LQWHUVWDWH FRPPHUFH´ ,Q:D\IDLU WKH &RXUW GLVPDQWOHG WKLV VDIHJXDUG DQG
OHIW OLWWOH JXLGDQFH LQ LWV SODFH
%\ DEURJDWLQJ WKH SK\VLFDO SUHVHQFH UXOH QRW RQO\ KDV 6RXWK 'DNRWD¶V
6%  EHHQ SHUPLWWHG WR VWDQG EXW RWKHU VWDWHV KDYH EHHQ LQYLWHG ³WR SDVV
PRUH RQHURXV OHJLVODWLRQ WR WHVW WKH OLPLWV RI WKH >'@RUPDQW &RPPHUFH
&ODXVH ZKLFK ZLOO LQ WXUQ RQO\ VSXU PRUH OLWLJDWLRQ DERXW WKH H[DFW FRQWRXUV
RI ZKDW WKH &ODXVH DOORZV´ :LWKLQ D \HDU RI WKH :D\IDLU GHFLVLRQ DOPRVW
HYHU\ VWDWH WKDW LPSRVHV D VDOHV WD[ HQDFWHG OHJLVODWLRQ VLPLODU WR 6% 
PRUHRYHU VHYHUDO RI WKHVH VWDWHV KDYH PRGLILHG 6% ¶V VWDWXWRU\
WKUHVKROGV ODFN NH\ VLPLODULWLHV WR 6RXWK 'DNRWD LQ WKHLU WD[ V\VWHPV DQG DUH
VHHNLQJ WR XVH WKH :D\IDLU GHFLVLRQ WR LPSRVH DGGLWLRQDO WD[HV RWKHU WKDQ
 ,G DW  TXRWLQJ 'LUHFW 0NWJ $VVQ Y %URKO  )G   ± WK &LU
 *RUVXFK - FRQFXUULQJ VHH LG DW  5REHUWV &- GLVVHQWLQJ QRWLQJ WKH PDMRULW\ LQ
RYHUUXOLQJ WKH SK\VLFDO SUHVHQFH UXOH LV DFWLQJ WR ³H[SLDWH D PLVWDNH LW PDGH RYHU  \HDUV DJR´
VHH DOVR %ULHI IRU WKH 8QLWHG 6WDWHV VXSUD QRWH  DW  ³>4XLOO¶V@ EULJKWOLQH UXOH ZKLFK ODFNV
VXSSRUW LQ WKH &RXUW¶V EURDGHU GRUPDQW &RPPHUFH &ODXVH MXULVSUXGHQFH LV PLVFRQFHLYHG´ :KLOH
WKH &RXUW RQO\ RIIHUV D VLQJOH H[DPSOH RI FULWLFLVP VWDWHV KDYH EHHQ FULWLFDO RI WKH SK\VLFDO SUHVHQFH
UXOH EHFDXVH LW SURYLGHV LQVWDWH EX\HUV ZLWK D JUHDWHU RSSRUWXQLW\ WR DYRLG SD\LQJ VDOHV WD[HV DV WKH
WD[ LV QRW DXWRPDWLFDOO\ FROOHFWHG E\ WKH RXWRIVWDWH VHOOHU 7KH EX\HU LV WKHUHIRUH UHVSRQVLEOH IRU
SD\LQJ D XVH WD[ ZKLFK PDQ\ EX\HUV IDLO WR GR
 :D\IDLU ,QF  6 &W DW 
 ,G DW 
 4XLOO &RUS Y 1RUWK 'DNRWD  86    VHH DOVR :D\IDLU ,QF  6 &W DW

 :D\IDLU ,QF  6 &W DW 
 6HH % 'HUHN 5RVH DQG -RKQ 3 %DUULH ,16,*+7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VDOHV DQG XVH WD[HV :LWKRXW VXIILFLHQW JXLGDQFH IURP WKH &RXUW HDFK
VWDWH¶V HIIRUW WR VKLIW WD[ FROOHFWLRQ GXWLHV RQWR RXWRIVWDWH FRPSDQLHV UXQV
WKH ULVN RI YLRODWLQJ WKH &RPPHUFH &ODXVH¶V SURKLELWLRQ DJDLQVW SODFLQJ
XQGXH EXUGHQV RQ LQWHUVWDWH FRPPHUFH
(YHQ DW WKH WLPH:D\IDLU ZDV GHFLGHG WKH EXUGHQ WKDW D VWDWH WD[ ODZ OLNH
6%  SODFHG RQ LQWHUVWDWH FRPPHUFH ZDV PRUH VXEVWDQWLDO WKDQ WKH &RXUW
WRRN LQWR DFFRXQW )LUVW LQ WKH DEVHQFH RI WKH SK\VLFDO SUHVHQFH UXOH UHPRWH
VHOOHUV XQGRXEWHGO\ IDFH KLJK FRPSOLDQFH DQG OLWLJDWLRQ FRVWV 6HFRQG OLNH
6RXWK 'DNRWD¶V 6%  ODZV WKDW VHHN WR REOLJDWH IRUHLJQ UHWDLOHUV WR FROOHFW
VDOHV WD[HV ZLOO XOWLPDWHO\ FUHDWH PDUNHW GLVWRUWLRQV WKDW IDYRU WKHVH IRUHLJQ
FRPSDQLHV 7KLUG IOHGJOLQJ EXVLQHVVHV DUH LQDGHTXDWHO\ VSDUHG IURP WKH
EXUGHQV RI WD[ FROOHFWLRQ E\ WKH ³VDIH KDUERU´ SURYLVLRQV DGRSWHG LQ 6% 
)RXUWK WKH 6XSUHPH &RXUW¶V DWWHPSW WR OHYHO WKH SOD\LQJ ILHOG IRU LQVWDWH DQG
RXWRIVWDWH UHWDLOHUV LV EDVHG RQ D PLVJXLGHG VHQVH RI HTXLW\ DQG DQ
LQDFFXUDWH XQGHUVWDQGLQJ RI WKH UROH WKDW LQWHUQHW UHWDLOHUV SOD\ LQ VRFLHW\
/DVWO\ DOORZLQJ HDFK WD[LQJ MXULVGLFWLRQ WR VKLIW WKH ORFDO DGPLQLVWUDWLYH
EXUGHQ RI WD[ FROOHFWLRQ RQWR RXWRIVWDWH VHOOHUV SODFHV D JUHDWHU FRPSOLDQFH
EXUGHQ RQ WKHVH UHPRWH VHOOHUV WKDQ ORFDO EULFNDQGPRUWDU VWRUHV ZKLFK PD\
SURGXFH D GLVFULPLQDWRU\ HIIHFW SURKLELWHG E\ WKH &RPPHUFH &ODXVH
 7KH &RVW RI &RPSOLDQFH DQG /LWLJDWLQJ (UURUV
6LQFH 4XLOO ZDV GHFLGHG LQ  WKH XSKHOG SK\VLFDO SUHVHQFH UXOH KDG
³SHUPLWWHG VWDUWXSV DQG VPDOO EXVLQHVVHV WR XVH WKH >L@QWHUQHW DV D PHDQV WR
JURZ WKHLU FRPSDQLHV DQG DFFHVV D QDWLRQDO PDUNHW ZLWKRXW H[SRVLQJ WKHP
WR WKH GDXQWLQJ FRPSOH[LW\ DQG EXVLQHVVGHYHORSPHQW REVWDFOHV RI
QDWLRQZLGH VDOHV WD[ FROOHFWLRQ´ $V WKH:D\IDLU GLVVHQW QRWHG WKH PDMRULW\
³EUHH]LO\ GLVUHJDUG>HG@ WKH FRVWV WKDW LWV GHFLVLRQ ZLOO LPSRVH RQ >LQWHUQHW DQG
UHPRWH@ UHWDLOHUV´ :LWK RYHU  MXULVGLFWLRQV OHY\LQJ VDOHV WD[HV DW
GLIIHUHQW UDWHV DQG ZLWK GLIIHUHQW H[HPSWLRQV DFFXUDWHO\ FROOHFWLQJ DQG
UHPLWWLQJ VDOHV WD[HV DW WKH SURSHU UDWH LV QR VPDOO WDVN PRUHRYHU WKH QHHG
WR GHWHUPLQH ZKLFK JRRGV DUH WD[DEOH LQ HDFK MXULVGLFWLRQ DV ZHOO DV HDFK
MXULVGLFWLRQ¶V WD[IUHH KROLGD\V VLJQLILFDQWO\ FRQWULEXWHV WR WKH FRPSOH[LW\ RI
SURSHUO\ DVVHVVLQJ WD[HV ,Q IDFW DV WD[LQJ MXULVGLFWLRQV GR QRW QHFHVVDULO\
 6HH5RVH 	 %DUULH VXSUD QRWH  ³1HDUO\ HYHU\ VWDWH LPSRVLQJ D VDOHV WD[ KDV QRZ HQDFWHG
:D\IDLU OHJLVODWLRQ     >0@DQ\ VWDWHV DUH ORRNLQJ DW DSSO\LQJ :D\IDLU ZLWK UHVSHFW WR LQFRPH
WD[HV´ DQG XQOLNH 6RXWK 'DNRWD VHYHUDO RI WKHVH VWDWHV DUH QRW FRPSOLDQW ZLWK WKH 6WUHDPOLQHG 6DOHV
DQG 8VH 7D[ $JUHHPHQW 6687$ ZKLFK WKH 6XSUHPH &RXUW FRQVLGHUHG LQ:D\IDLU LQ UHJDUG WR WKH
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FRUUHVSRQG WR =,3 FRGHV LW FDQ EH GDXWLQJ WR HYHQ GHWHUPLQH ZKLFK WD[
MXULVGLFWLRQ¶V WD[HV LI DQ\ DUH DSSOLFDEOH WR DQ\ JLYHQ WUDQVDFWLRQ
(YHQ WKRXJK VRIWZDUH WR OHVVHQ WKH FRPSOLDQFH FRVWV IRU RQOLQH UHWDLOHUV
PLJKW VHHP SODXVLEOH LW GRHV QRW FXUUHQWO\ H[LVW QRU ZLOO DQ\ VRIWZDUH LQ
WKH IRUHVHHDEOH IXWXUH EH DEOH WR ³DFFXUDWHO\ DFFRXQW IRU KRZ WKRXVDQGV RI
WD[ FRGHV ZLWK LQFRQVLVWHQW UXOHV MXULVGLFWLRQ WR MXULVGLFWLRQ WKDW IUHTXHQWO\
FKDQJH DSSO\ WR WHQV RI WKRXVDQGV RI SURGXFWV´ 7KH PDMRULW\ LQ :D\IDLU
VSHFXODWHV WKDW ³>H@YHQWXDOO\ VRIWZDUH    DW D UHDVRQDEOH FRVW PD\ PDNH LW
HDVLHU IRU VPDOO EXVLQHVVHV WR FRSH ZLWK WKHVH SUREOHPV´ EXW HYHQ LI VXFK
VRIWZDUH ZHUH D UHDOLW\ LW ZRXOG OLNHO\ FRPH DW QR VPDOO H[SHQVH DW ILUVW
ZKLFK DORQH ZRXOG SODFH D VLJQLILFDQW EXUGHQ RQ EXVLQHVVHV VHHNLQJ WR
HQJDJH LQ LQWHUVWDWH FRPPHUFH WKDW WKH\ ZRXOG QRW IDFH RWKHUZLVH
)XUWKHUPRUH DVVXPLQJ WKDW VXFK VRIWZDUH ZHUH YLDEOH DQG VRSKLVWLFDWHG
HQRXJK WR DYRLG PDNLQJ SRWHQWLDOO\ FRVWO\ HUURUV ³WKH PRVW DUGXRXV SDUW RI
WKH SURFHVV LV RIWHQ SODFLQJ DQ LWHP LQ WKH FRUUHFW WD[ FDWHJRULHV IRU HDFK
MXULVGLFWLRQ LQ ZKLFK WKH SURGXFW PD\ EH WD[HG´
7R IXUWKHU FRPSOLFDWH WKLV PDWWHU VRPH JRRGV DUH H[HPSWHG IURP VDOHV
WD[ EDVHG RQ WKH VWDWXV RI WKH VHOOHU RWKHUV DUH H[HPSWHG EDVHG RQ WKHLU XVH
FKDUDFWHULVWLFV RU LQJUHGLHQWV DQG VWLOO RWKHUV DUH H[HPSWHG IURP VDOHV WD[
EDVHG RQ WKH VWDWXV RI WKH EX\HU ,Q GHWHUPLQLQJ ZKHWKHU VDOHV WD[ VKRXOG
EH FROOHFWHG NQRZOHGJH WKDW RQH LV VHOOLQJ D IODJ IRU H[DPSOH LV LQVXIILFLHQW
E\ LWVHOI 6RPH VWDWHV DOORZ H[HPSWLRQV IRU WKHLU RZQ IODJV DV ZHOO DV
$PHULFDQ IODJV 6RPH VWDWHV DOORZ H[HPSWLRQV RQO\ IRU IODJV VROG E\
³QRQSURILW YHWHUDQ JURXSV´ RU ³JRYHUQPHQW DJHQFLHV´ ,Q VRPH VWDWHV
QRQSURILW RUJDQL]DWLRQV DUH H[HPSWHG IURP SD\LQJ VDOHV WD[HV DV DUH EX\HUV
WKDW LQWHQG WR XVH D JRRG WR PDQXIDFWXUH DQRWKHU JRRG DV DUH JRRGV WKDW ZLOO
EH UHVROG RU ZLOO EH XVHG LQ FHUWDLQ W\SHV RI FRQVWUXFWLRQ )RU WKH SXUSRVH
RI DVVHVVLQJ VDOHV WD[HV LW FDQ DOVR EH QHFHVVDU\ WR PDNH QRWH RI WKH
LQJUHGLHQWV RI FHUWDLQ LWHPV DQG ZKHWKHU VXFK LWHPV UHTXLUH UHIULJHUDWLRQ DV
 %ULHI IRU (WV\ VXSUD QRWH  DW  QRWLQJ ³RQH SDUW RI WKH =,3 FRGH DUHD PD\ EH LQ D WD[LQJ
MXULVGLFWLRQ ZKLOH DQRWKHU PD\ QRW´ DQG WKDW WKH =,3 FRGH  IRU H[DPSOH FRYHUV VL[ GLIIHUHQW
FRXQWLHV LQ WKUHH GLIIHUHQW VWDWHV RQH RI ZKLFK KDV QR VDOHV WD[
 6HH LG DW   ³0RGHUQ WD[ FRPSOLDQFH VRIWZDUH GRHV QRW KDYH HQRXJK IXQFWLRQDOLW\ WR
REYLDWH WKH DGPLQLVWUDWLYH EXUGHQ WKDW ZDV WKH GHFLGLQJ FRQFHUQ IRU WKLV &RXUW LQ %HOODV +HVV DQG
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
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WKHVH FDQ GHWHUPLQH WKH WD[DELOLW\ RI WKH LWHPV LQ FHUWDLQ MXULVGLFWLRQV ,Q
WXUQ ³>F@ODVVLI\LQJ D SURGXFW    IRU WD[ FRPSOLDQFH SXUSRVHV ZLOO QRW FDSWXUH
WKHVH QXDQFHG GLIIHUHQFHV LQ H[HPSWLRQ ODZV>@´ DQG ³LW ZLOO EH QHDUO\
LPSRVVLEOH WR FDSWXUH HYHU\ FODVVLILFDWLRQ HYHU\ H[HPSWLRQ DQG HYHU\
MXGLFLDO RU DGPLQLVWUDWLYH LQWHUSUHWDWLRQ RI HYHU\ H[HPSWLRQ LQ HYHU\ WD[LQJ
MXULVGLFWLRQ DFURVV WKH FRXQWU\´
7KH EXUGHQ RI FRPSO\LQJ ZLWK HDFK WD[LQJ MXULVGLFWLRQ¶V VDOHV WD[ DOVR
LQFOXGHV GHWHUPLQLQJ ³ZKHWKHU DQ RXWRIVWDWH VHOOHU KDV D VXEVWDQWLDO
SUHVHQFH LQ WKH MXULVGLFWLRQ´ RU UDWKHU ILQGLQJ RXW DQG DGKHULQJ WR WKH VDOHV
WKUHVKROGV DW ZKLFK DQ RXWRIVWDWH VHOOHU LV UHTXLUHG WR FROOHFW WD[HV LQ HDFK
MXULVGLFWLRQ :KLOH DQ RXWRIVWDWH VHOOHU ZLWK IHZHU WKDQ  WUDQVDFWLRQV
LV H[HPSW IURP FROOHFWLQJ VDOHV WD[ LQ 6RXWK 'DNRWD WKH WKUHVKROG ILJXUH LV
ERXQG WR YDU\ IURP MXULVGLFWLRQ WR MXULVGLFWLRQ²FRQFHLYDEO\ ³LQ SURSRUWLRQ
WR WKHLU SRSXODWLRQ RU WRWDO HFRQRP\ UHODWLYH WR 6RXWK 'DNRWD¶V´
$GGLWLRQDOO\
2QFH H[SRVHG WR D >V@WDWH¶V WD[DWLRQ UHTXLUHPHQWV D VHOOHU PXVW QRW RQO\
UHSRUW DQG UHPLW WD[HV LW PXVW DOVR UHVSRQG WR LQIRUPDWLRQ UHTXHVWV UHPDLQ
YLJLODQW DERXW FRQWLQXHG FRPSOLDQFH ZLWK WKH HYHUFKDQJLQJ UHTXLUHPHQWV
RI VWDWH DQG ORFDO ODZ DQG GHIHQG LWVHOI IURP UHJXODWRU\ DQG MXGLFLDO VFUXWLQ\
LQ WKH IRUP RI DXGLWV DQG HQIRUFHPHQW DFWLRQV
7KLV UHPDLQV WUXH IRU HYHU\ WD[ MXULVGLFWLRQ LQ ZKLFK D VHOOHU KDV PDGH D
VDOH
7KH FRPELQHG EXUGHQ RI FRPSOLDQFH DQG WKH ³VLJQLILFDQW ILQDQFLDO DQG
UHJXODWRU\ REOLJDWLRQV EHDULQJ SRWHQWLDO FLYLO DQG FULPLQDO OLDELOLW\ IRU QRQ
FRPSOLDQFH´ PD\ YHU\ ZHOO ³GULYH VPDOO EXVLQHVVHV DZD\ IURP WKH LQWHUVWDWH
PDUNHW´ :LWKRXW WKH SK\VLFDO SUHVHQFH UXOH ³UHPRWH VHOOHUV ZLOO EH
H[SRVHG WR WKH JURZLQJ ULVNV LQ PXOWLSOH MXULVGLFWLRQV RI VWDWH )DOVH &ODLPV
$FW ODZVXLWV DQG FRQVXPHU IUDXG ODZVXLWV ZKLFK DUH FRVWO\ WR GHIHQG HYHQ
ZKHQ EDVHOHVV´ ,Q VHYHUDO VWDWHV )DOVH &ODLPV $FW ODZVXLWV DUH DOORZHG
 6HH LG DW ± QRWLQJ WKDW GHVSLWH LWV DSSHDUDQFH DQ\ IRRG SURGXFW WKDW FRQWDLQV IORXU RU
UHTXLUHV UHIULJHUDWLRQ LV QRW ³FDQG\´ XQGHU :DVKLQJWRQ ODZ DQG WKHUHIRUH LV QRW H[HPSW VHH DOVR
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QRWLQJ WKDW SODLQ GHRGRUDQW LQ 7H[DV
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
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   UHTXLUHV NQRZOHGJH QRW RQO\ RI WKH DSSOLFDEOH VWDWXWHV DQG UHJXODWLRQ EXW DOVR LQWHUSUHWLYH
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
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IDOVHFODLPVDFWUHYLHZVLQGH[DVS ODVW YLVLWHG $SU   OLVWLQJ WKH UHTXLUHPHQWV WR TXDOLI\
IRU WKH ILQDQFLDO LQFHQWLYH XQGHU VHFWLRQ  RI WKH 6RFLDO 6HFXULW\ $FW DV ZHOO DV WKH VWDWHV WKDW
WKH 2IILFH RI WKH ,QVSHFWRU *HQHUDO KDV DSSURYHG
@ :D\IDLU $Q ,OO&RQFHLYHG %ORZ WR ,QWHUVWDWH &RPPHUFH 
WR EH EURXJKW DJDLQVW D EXVLQHVV WKDW LV EHOLHYHG WR KDYH XQGHUFROOHFWHG VDOHV
WD[HV &RQVXPHU IUDXG ODZVXLWV RQ WKH RWKHU KDQG FDQ EH EURXJKW IRU WKH
SHUFHLYHG RYHUFROOHFWLRQ RI VDOHV WD[HV ,Q WXUQ ZKLOH WKHVH VWDWXWHV ZHUH
HQDFWHG WR SUHYHQW IUDXG DJDLQVW FRQVXPHUV DQG WKH JRYHUQPHQW ³WKH\ DUH
IUHTXHQWO\ XVHG E\ SURILWGULYHQ WKLUGSDUWLHV WR FKDOOHQJH WKH WD[ FRPSOLDQFH
RI EXVLQHVVHV LQ WKH KRSHV RI UHDSLQJ D ILQDQFLDO UHZDUG´
)RU D VHOOHU WKDW LV REOLJDWHG WR FROOHFW DQG UHPLW VDOHV WD[HV WR D VWDWH LQ
ZKLFK LW LV QRW ORFDWHG WKH EXUGHQ RI FRPSOLDQFH LV FRPSRXQGHG E\ WKH
KHLJKWHQHG EXUGHQ RI KDYLQJ WR OLWLJDWH DQ\ HUURUV²WKDW LV ODZVXLWV UHVXOWLQJ
IURP WKH SHUFHLYHG RYHU RU XQGHUFROOHFWLRQ RI VDOHV WD[HV²LQ WKDW VWDWH
8QGHU WKH 7D[ ,QMXQFWLRQ $FW HQDFWHG LQ  VHOOHUV DUH GHQLHG DFFHVV WR
WKH IHGHUDO FRXUWV IRU WKH SXUSRVH RI OLWLJDWLQJ VWDWH WD[ GLVSXWHV VR ³DQ\
UHPRWH VHOOHU XQKDSS\ ZLWK D VDOHV WD[ DXGLW DVVHVVPHQW RU DGPLQLVWUDWLYH
KHDULQJ ZLOO EH IRUFHG WR OLWLJDWH LWV GLVSXWH LQ WKH FRXUWV RI WKH DVVHVVLQJ
VWDWH´ 1RWDEO\ DW WKH WLPH :D\IDLU ZDV GHFLGHG 6RXWK 'DNRWD DOUHDG\
KDG OHJLVODWLRQ LQ SODFH DOORZLQJ FRQVXPHUV WR SXUVXH D ODZVXLW LQ RUGHU WR
UHFRYHU VDOHV WD[HV SDLG LQ H[FHVV RI ZKDW ZDV RZHG
$GGLWLRQDOO\ ³ZKLOH 6RXWK 'DNRWD SRUWUD\V LWVHOI LQ >:D\IDLU@ DV WKH
FKDPSLRQ RI VPDOO EXVLQHVVHV LW LV WKH VPDOOHVW EXVLQHVVHV WKDW >ZLOO@ EH KXUW´
E\ DEDQGRQLQJ WKH SK\VLFDO SUHVHQFH UXOH (YHQ WKRXJK QHZHU DQG VPDOOHU
EXVLQHVVHV KDYH VPDOOHU WD[ ELOOV WKH\ DUH JHQHUDOO\ PRUH DIIHFWHG E\
FRPSOLDQFH FRVWV WKDQ ODUJHU PRUH HVWDEOLVKHG EXVLQHVVHV GXH WR D KLJKHU
SURSRUWLRQ RI RYHUKHDG DQG WKH LQDELOLW\ WR WDNH DGYDQWDJH RI HFRQRPLHV RI
VFDOH 6PDOO EXVLQHVVHV DUH OLNHO\ WR EH PRUH DIIHFWHG E\ ³WKH FRVWV RI
DGGLWLRQDO HPSOR\HH WUDLQLQJ DQG KLULQJ FRPSOLDQFH VRIWZDUH WD[ UHWXUQ
SUHSDUDWLRQ>@ DQG DXGLW GHIHQVH´ 7KDW VDLG WKH EXUGHQ RI VDOHV WD[
FRPSOLDQFH GRHV QRW HQG ZLWK VWDUWXSV DQG VPDOOHU EXVLQHVVHV ,WV HIIHFW LV
DOVR IHOW RXWVLGH RI WKH EXVLQHVVHV WKHPVHOYHV ,Q OLJKW RI WKH GHFLVLRQ LQ
 6HH 6PLWK :\QQH 	 :LFN VXSUD QRWH  VHH DOVR .DWKOHHQ 6DXQGHUV *UHJRU (OL]DEHWK
6PLWK 	 6WHIDQ +HUOLW] 7KUHDW RI 6DOHV 7D[ 2YHUFROOHFWLRQ 6XLWV *URZV 3RVW:D\IDLU /$:
-XQH   KWWSVZZZODZFRPWD[DXWKRULW\DUWLFOHVWKUHDWRIVDOHVWD[
RYHUFROOHFWLRQVXLWVJURZVSRVWZD\IDLU SURYLGLQJ EDFNJURXQG RQ WKH DYHQXHV IRU SXUVXLQJ
FRPSOLDQFHUHODWHG VDOHV WD[ DFWLRQV DJDLQVW EXVLQHVVHV SRVW:D\IDLU
 6PLWK :\QQH 	 :LFN VXSUD QRWH  ³0DQ\ RI WKHVH ODZVXLWV DUH EDVHOHVV EXW OXFUDWLYH
QRQHWKHOHVV EHFDXVH D VHOOHU HYHQ LI LQQRFHQW LV IDFHG ZLWK WKH FKRLFH RI D OHQJWK\ DQG H[SHQVLYH
WULDO RU D PXFK FKHDSHU VHWWOHPHQW´
 6HH  86&$    ³7KH GLVWULFW FRXUWV VKDOO QRW HQMRLQ VXVSHQG RU UHVWUDLQ WKH
DVVHVVPHQW OHY\ RU FROOHFWLRQ RI DQ\ WD[ XQGHU >V@WDWH ODZ ZKHUH D SODLQ VSHHG\ DQG HIILFLHQW
UHPHG\ PD\ EH KDG LQ WKH FRXUWV RI VXFK >V@WDWH´
 6PLWK :\QQH 	 :LFN VXSUD QRWH 
 6HH 6' &RGLILHG /DZV   
 %ULHI IRU (WV\ VXSUD QRWH  DW 
 6HH %UDQGHLV 	 /D\WRQ VXSUD QRWH  DW 
 6PLWK :\QQH 	 :LFN VXSUD QRWH 
 %522. - &253 ),1 	 &20 / >9RO 
:D\IDLU ULSSOH HIIHFWV ZLOO OLNHO\ EH IHOW LQ WKH ILQDQFLDO LQGXVWU\ LQFOXGLQJ
PHUJHUV DQG DFTXLVLWLRQV YHQWXUH FDSLWDO DQG SULYDWH HTXLW\ GHDOV
 7KH 6XEVWDQWLDO (IIHFW RQ )RUHLJQ 0DUNHWV
6RXWK 'DNRWD¶V 6%  ³FOHDUO\ DSSOLHV WR DOO JRRGV DQG VHUYLFHV
SXUFKDVHG RYHU WKH LQWHUQHW    > LQFOXGLQJ@ JRRGV FRPLQJ LQWR WKH VWDWH IURP
DQRWKHU FRXQWU\´ :KLOH WKH &RXUW LQ :D\IDLU GLG QRW DGGUHVV WKH
LPSOLFDWLRQ RI VXEMHFWLQJ IRUHLJQ FRPSDQLHV WR WKH FRPSOH[ VDOHV WD[ ODZV RI
IRUW\IRXU VWDWHV DQG RYHU  ORFDO MXULVGLFWLRQV LQ 6RXWK&HQWUDO
7LPEHU 'HYHORSPHQW ,QF Y :XQQLFNH WKH &RXUW QRWHG WKDW ³>L@W LV D ZHOO
DFFHSWHG UXOH WKDW VWDWH UHVWULFWLRQV EXUGHQLQJ IRUHLJQ FRPPHUFH DUH
VXEMHFWHG WR D PRUH ULJRURXV DQG VHDUFKLQJ VFUXWLQ\´ ,QDGYHUWHQWO\
VKDSLQJ IRUHLJQ SROLF\ LW PD\ QRW EH WKH FDVH WKDW IRUHLJQ FRPSDQLHV DUH LQ
WKH VDPH WHFKQRORJLFDO SRVLWLRQ WR FRPSO\ ZLWK VDOHV WD[ REOLJDWLRQV DV
GRPHVWLF FRPSDQLHV DQG OLNHZLVH PD\ EH SURKLELWHG IURP OHJDOO\
FRQGXFWLQJ EXVLQHVV LQ WKH 8QLWHG 6WDWHV DV D FRQVHTXHQFH RI WKH SDVVDJH RI
VWDWH ODZV OLNH 6%  &ULWLFDOO\ OLNH LQVWDWH FRQVXPHUV REOLJDWHG WR SD\
XVH WD[HV IRUHLJQ FRPSDQLHV HIIHFWLYHO\ KDYH D UHVSRQVLELOLW\ WR FROOHFW DQG
UHPLW VDOHV WD[HV RQO\ VR ORQJ DV WKLV REOLJDWLRQ LV HQIRUFHDEOH DQG HQIRUFHG
,Q:D\IDLU FRQWUDU\ WR WKH 6XSUHPH &RXUW¶V LQWHQWLRQV WKH DEDQGRQPHQW
RI WKH SK\VLFDO SUHVHQFH UXOH GLG QRW UHVROYH WKH SHUFHLYHG ³RQOLQH VDOHV WD[
ORRSKROH´ EXW KDV LQVWHDG HQVXUHG WKDW LW LV RQO\ DYDLODEOH IRU IRUHLJQ UDWKHU
WKDQ GRPHVWLF VHOOHUV ,Q D VHQVH WKH &RXUW PRYHG WKH OLPLWLQJ OLQH RI WKH
SK\VLFDO SUHVHQFH UXOH IURP VWDWH OLQHV WR WKH 86 ERUGHU ,Q IDFW ZLWK WKH
6XSUHPH &RXUW¶V GXH SURFHVV OLPLWV RQ VWDWHV¶ ORQJDUP VWDWXWHV ³6RXWK
'DNRWD FDQQRW DVVHUW VSHFLILF SHUVRQDO MXULVGLFWLRQ RYHU PRVW RXWRIVWDWH
ZHEVLWHV PXFK OHVV WKRVH RSHUDWLQJ IURP DEURDG ZLWKRXW JRLQJ IDU EH\RQG
ZKDW W>KH@ &RXUW KDV UHFRJQL]HG DV FRQVLVWHQW ZLWK >G@XH >S@URFHVV´ $V WKH
VWDWHV ODFN WKH SRZHU WR HQIRUFH WKH FROOHFWLRQ RI VDOHV WD[HV E\ IRUHLJQ VHOOHUV
ZLWKRXW WKH SDVVDJH RI D WUHDW\ IRUHLJQ VHOOHUV ZLOO EH DEOH WR HVFDSH WKH WD[
FROOHFWLRQ REOLJDWLRQ WKDW WKHLU GRPHVWLF FRPSHWLWRUV ZLOO QRW EH DEOH WR
 6HH (G =LPPHUPDQ 6&2786 &KDQJHV WR 6DOHV 7D[ :LOO 5LSSOH 7KURXJK WR 3( 9&	0	$
'HDOV ,QYROYLQJ 5HWDLOHUV )25%(6 $XJ   KWWSVZZZIRUEHVFRPVLWHV
HGZDUG]LPPHUPDQVFRWXVFKDQJHVWRVDOHVWD[ZLOOULSSOHWKURXJKWRSHYFPD
GHDOVLQYROYLQJUHWDLOHUVEFHIE
 %ULHI RI 3URIHVVRU -RKQ 6 %DNHU -U DV $PLFXV &XULDH 6XSSRUWLQJ 1HLWKHU 3DUW\ DW ±
6RXWK 'DNRWD Y :D\IDLU ,QF  6 &W   1R 
 %ULHI IRU (WV\ VXSUD QRWH  DW  VHH 6RXWK 'DNRWD Y :D\IDLU ,QF  6 &W  

 6HH JHQHUDOO\ 6&HQWUDO 7LPEHU 'HY ,QF Y :XQQLFNH  86  
 ,G DW 
 6RXWK 'DNRWD Y:D\IDLU ,QF  6 &W    7KH ³RQOLQH VDOHV WD[ ORRSKROH´
LV QRW DQ DFWXDO ORRSKROH DV D XVH WD[ LV RZHG WR WKH VWDWH IRU RQOLQH VDOHV LQ ZKLFK VDOHV WD[ KDV QRW
EHHQ FROOHFWHG KRZHYHU LW WDNHV RQ WKH IRUP RI D ORRSKROH DV D UHVXOW RI LQVWDWH FRQVXPHUV¶ QRQ
FRPSOLDQFH LQ UHJDUG WR SD\LQJ WKH XVH WD[
 %ULHI RI 3URIHVVRU %DNHU VXSUD QRWH  DW ±
@ :D\IDLU $Q ,OO&RQFHLYHG %ORZ WR ,QWHUVWDWH &RPPHUFH 
DYRLG ,I WKH ³DUWLILFLDO FRPSHWLWLYH DGYDQWDJH´ RI KHOSLQJ FXVWRPHUV HYDGH
WKH SD\PHQW RI VDOHV WD[ LV DV JUHDW DV WKH &RXUW VXJJHVWV LQ :D\IDLU WKHQ
WKH DEDQGRQPHQW RI WKH SK\VLFDO SUHVHQFH UXOH PLJKW VLJQLILFDQWO\ GLVWRUW WKH
PDUNHW QRW RQO\ GLVLQFHQWLYL]LQJ VHOOHUV IURP KDYLQJ DQ\ SK\VLFDO SUHVHQFH
LQ WKH 8QLWHG 6WDWHV EXW HQFRXUDJLQJ GRPHVWLF EXVLQHVVHV WR PRYH DEURDG
 7KH ³6DIH +DUERU´ 3URYLVLRQV¶ 6KRUWFRPLQJV
6RXWK 'DNRWD¶V ³VDIH KDUERU´ SURYLVLRQV DUH PLVOHDGLQJ 7KH WKUHDW RI
D SRWHQWLDO WD[ OLDELOLW\ DORQH LV VXIILFLHQW WR HQVXUH FRPSOLDQFH IRU FHUWDLQ
EXVLQHVVHV ,Q SDUWLFXODU YHQWXUHV WKDW ODFN WKH DELOLW\ WR DFFXUDWHO\
HVWLPDWH WKH DPRXQW RI EXVLQHVV WKH\ PLJKW FRQGXFW LQ DQ\ JLYHQ WD[
MXULVGLFWLRQ PD\ IHHO FRPSHOOHG WR FROOHFW VDOHV WD[HV LQ RUGHU WR DYRLG KDYLQJ
WR FRYHU VXFK WD[HV WKHPVHOYHV DW WKH HQG RI WKH \HDU )RU LQVWDQFH D EXVLQHVV
WKDW DQWLFLSDWHV FROOHFWLQJ PRUH WKDQ  RI JURVV UHFHLSWV RU HQJDJLQJ
LQ  RU PRUH WUDQVDFWLRQV LQ 6RXWK 'DNRWD ZLWKLQ D \HDU \HW VXEVHTXHQWO\
IDLOV GR VR ZRXOG OLNHO\ VWLOO FROOHFW VDOHV WD[HV ZLWKRXW XOWLPDWHO\ KDYLQJ KDG
D OHJDO REOLJDWLRQ WR GR VR E\ WKH HQG RI WKH \HDU 7KLV LV EHFDXVH 6RXWK
'DNRWD UHTXLUHV RXWRIVWDWH VHOOHUV WR FROOHFW VDOHV WD[HV LI WKH\ UHDFK WKH
WKUHVKROG ³LQ WKH SUHYLRXV FDOHQGDU \HDU RU WKH FXUUHQW FDOHQGDU \HDU´ ,Q
VKRUW ³D EXVLQHVV WKDW H[SHFWV WR VHOO PRUH WKDQ D GH PLQLPLV QXPEHU RI JRRGV
LQ 6RXWK 'DNRWD ZRXOG QHHG WR FROOHFW VDOHV WD[HV SURSK\ODFWLFDOO\ EHJLQQLQJ
ZLWK VDOH RQH EHFDXVH RI WKH SRVVLELOLW\ WKDW ODWHU VDOHV PLJKW WULJJHU WKH
FROOHFWLRQ UHTXLUHPHQW´ $OWHUQDWLYHO\ WKH VHOOHU FRXOG HLWKHU FHDVH GRLQJ
EXVLQHVV LQ WKH WD[LQJ MXULVGLFWLRQ EHIRUH FURVVLQJ DQ\ WKUHVKROGV WULJJHULQJ
 6HH LG DW  VWDWLQJ WKDW ³HQIRUFHPHQW DJDLQVW ZHEVLWHV LQ RWKHU FRXQWULHV ZRXOG EH
XQDFKLHYDEOH ZLWKRXW D WUHDW\´ VHH DOVR 5RVH 	 %DUULH VXSUD QRWH  ³>6@R ORQJ DV D IRUHLJQ
UHWDLOHU GRHV QRW KDYH SURSHUW\ LQ WKH 86 WKDW FRXOG EH DWWDFKHG WR SD\ VDOHV WD[HV D VWDWH ZRXOG
KDYH QR HIIHFWLYH PHDQV RI HQIRUFLQJ LWV SRVLWLRQ WKDW LWV :D\IDLU VWDWXWH DSSOLHG WR LQWHUQDWLRQDO
FRPPHUFH´
 6HH 6RXWK 'DNRWD Y :D\IDLU ,QF  6 &W   
 ,G DW   ³>6% @ DSSOLHV D VDIH KDUERU WR WKRVH ZKR WUDQVDFW RQO\ OLPLWHG
EXVLQHVV LQ 6RXWK 'DNRWD´²WKDW LV ³>6% @ DSSOLHV RQO\ WR VHOOHUV WKDW RQ DQ DQQXDO EDVLV
GHOLYHU PRUH WKDQ  RI JRRGV RU VHUYLFHV LQWR WKH 6WDWH RU HQJDJH LQ  RU PRUH VHSDUDWH
WUDQVDFWLRQV IRU WKH GHOLYHU\ RI JRRGV RU VHUYLFHV LQWR WKH 6WDWH´ VHH DOVR 6' &RGLILHG /DZV 
 
 6HH %ULHI IRU (WV\ VXSUD QRWH  DW ± ³6RXWK 'DNRWD¶V LQVLVWHQFH WKDW LWV VDIH KDUERU
SURYLVLRQV HQVXUH WKDW RXWRIVWDWH EXVLQHVVHV ZLWK RQO\ PLQRU VDOHV YROXPH LQ WKH >V@WDWH ZLOO QRW
EH VDGGOHG ZLWK RQHURXV VDOHV WD[ FROOHFWLRQ REOLJDWLRQV EOLQNV UHDOLW\´
 6' &RGLILHG /DZV    HPSKDVLV DGGHG
 %ULHI IRU (WV\ VXSUD QRWH  DW 
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DQ REOLJDWLRQ WR FROOHFW VDOHV WD[HV RU VLPSO\ SD\ WKH VDOHV WD[HV RXW RI
SRFNHW
)RU IOHGJOLQJ LQWHUQHW VHOOHUV ZKLFK DUH XQOLNHO\ WR EH DEOH WR DFFXUDWHO\
IRUHFDVW VDOHV QXPEHUV DQG WKH WD[ MXULVGLFWLRQV RI WKHLU FXVWRPHUV LW PLJKW
VHHP PRVW SUXGHQW WR RSW IRU FROOHFWLQJ DQG UHPLWWLQJ VDOHV WD[HV ZLWKRXW
KDYLQJ DQ REOLJDWLRQ WR GR VR 7KLV KROGV HVSHFLDOO\ WUXH IRU PRUH RSWLPLVWLF
VHOOHUV WKDW DUH XQZLOOLQJ WR EHW DJDLQVW WKHPVHOYHV RU WKRVH WKDW ODXQFK RQOLQH
UHWDLO ZHEVLWHV LQ DQ HIIRUW WR WDNH DGYDQWDJH RI FRQWHPSRUDU\ WUHQGV DQG IDGV
)RU VXFK VHOOHUV 6RXWK 'DNRWD¶V VDIH KDUERU SURYLVLRQV GR QRWKLQJ WR LQVXODWH
WKHP IURP WKH EXUGHQ RI VDOHV WD[ FRPSOLDQFH 7KH &RXUW¶V GHWHUPLQDWLRQ
WKDW WKHVH PHDVXUHV ³DIIRUG VPDOO PHUFKDQWV D UHDVRQDEOH GHJUHH RI
SURWHFWLRQ´ LV ODUJHO\ XQVXSSRUWHG DQG LQ WKH FDOFXOXV RI GHWHUPLQLQJ WKH
EXUGHQ WKDW ODZV OLNH 6%  SODFH RQ LQWHUVWDWH FRPPHUFH WKH ZHLJKW WKDW
WKHVH SURYLVLRQV DUH JLYHQ VKRXOG EH GLPLQLVKHG DFFRUGLQJO\
,W LV DOVR QRWHZRUWK\ WKDW PDUNHWSODFH RSHUDWRUV²VXFK DV $PD]RQ H%D\
DQG (WV\²PD\ EH KHOG UHVSRQVLEOH IRU WKH FROOHFWLRQ RI VDOHV WD[HV DQG DUH
XQOLNHO\ WR EH DEOH WR JDXJH WKH QXPEHU RI WUDQVDFWLRQV WKDW D VHOOHU RQ WKHLU
SODWIRUP PLJKW FRQGXFW LQ DQ\ JLYHQ VDOHV WD[ MXULVGLFWLRQ $JDLQ LQ WKLV
SRSXODU DUUDQJHPHQW 6RXWK 'DNRWD¶V VDIH KDUERU SURYLVLRQV DUH HVVHQWLDOO\
PHDQLQJOHVV :KLOH D VHOOHU PD\ XOWLPDWHO\ IDOO VKRUW RI WKH VDOHV QXPEHUV
WKDW ZRXOG GHPDQG WKH FROOHFWLRQ RI VDOHV WD[HV DQ RQOLQH PDUNHWSODFH ZRXOG
KDYH QR PHWKRG RI SUHGLFWLQJ WKLV DQG ZRXOG EH SURQH WR FROOHFW VDOHV WD[HV
EHJLQQLQJ ZLWK WKH ILUVW VDOH )XUWKHUPRUH PDUNHWSODFH RSHUDWRUV DUH QRW LQ
WKH SRVLWLRQ WR PRQLWRU DQG HQIRUFH D VWDWH¶V VDIH KDUERU WKUHVKROGV EHFDXVH
WKHLU RQOLQH UHWDLOHUV ³RIWHQ VHOO WKHLU JRRGV RQ PXOWLSOH SODWIRUPV´ ZLWK IRU
LQVWDQFH DQ HVWLPDWHG  RI (WV\¶V VHOOHUV SURPRWLQJ JRRGV LQ RWKHU
YHQXHV
 ,QFLGHQWDOO\ EHFDXVH RI WKH VDIH KDUERUV WKH EXUGHQ RI GHWHUPLQLQJ ZKHWKHU VDOHV WD[HV DUH
RZHG ZLOO DOVR EH VKDUHG WR D OHVVHU H[WHQW E\ FRQVXPHUV ZKR ZDQW WR FRPSO\ ZLWK VWDWH ODZV 7R
DFFXUDWHO\ DFFRXQW IRU WKH XVH WD[HV WKH\ RZH WR WKH VWDWH VXFK FRQVXPHUV ZLOO QHHG WR UHPDLQ
GLOLJHQW DV WR ZKHWKHU VDOHV WD[HV KDYH DOUHDG\ EHHQ FROOHFWHG E\ HDFK UHPRWH VHOOHU :KHUH D VHOOHU
ODWHU GHWHUPLQHV WKDW XQFROOHFWHG VDOHV WD[HV DUH RZHG DQG SD\V WKHVH WD[HV RQ EHKDOI RI DQ RXWRI
VWDWH FRQVXPHU WKHUH H[LVWV WKH SRVVLELOLW\ WKDW WKH WD[ PLJKW EH SDLG WZLFH²WKDW LV QRW RQO\ DV D
VDOHV WD[ E\ WKH VHOOHU EXW DOVR DV D XVH WD[ E\ WKH FRQVXPHU
 &URVVLQJ D WUDQVDFWLRQ WKUHVKROG ZRXOG EH HYHQ PRUH OLNHO\ LQ D ODUJHU VWDWH WKDQ 6RXWK
'DNRWD DQG WKH 6XSUHPH &RXUW KDV JLYHQ QR LQGLFDWLRQ WKDW VXFK D WKUHVKROG ZRXOG EH
XQFRQVWLWXWLRQDO HOVHZKHUH
 6RXWK 'DNRWD Y :D\IDLU ,QF  6 &W   
 6HH %ULHI IRU (WV\ VXSUD QRWH  DW ± QRWLQJ WKDW (WV\ KDG  PLOOLRQ VHOOHUV DV RI
'HFHPEHU   VHH DOVR 1XPEHU RI 6HOOHUV RQ $PD]RQ 0DUNHWSODFH 0$5.(73/$&( 38/6(
$SU   KWWSVZZZPDUNHWSODFHSXOVHFRPDPD]RQQXPEHURIVHOOHUV $V RI $SULO 
³$PD]RQ PDUNHWSODFH KD>G@  PLOOLRQ WRWDO VHOOHUV ZRUOGZLGH 7KHUH >ZHUH@  PLOOLRQ DFWLYH
VHOOHUV WKH UHVW QR ORQJHU >KDG@ SURGXFWV OLVWHG IRU VDOH´ ,G
 %ULHI IRU (WV\ VXSUD QRWH  DW 
@ :D\IDLU $Q ,OO&RQFHLYHG %ORZ WR ,QWHUVWDWH &RPPHUFH 
 $ 0LVJXLGHG 6HQVH RI (TXLW\
0XFK RI WKH 6XSUHPH &RXUW¶V EDVLV LQ DEDQGRQLQJ WKH SK\VLFDO SUHVHQFH
UXOH LQ :D\IDLU ZDV JURXQGHG LQ D VHQVH RI ORFDO EXVLQHVVHV VXIIHULQJ IURP
XQIDLU FRPSHWLWLRQ DQG D GHVLUH WR OHYHO WKH SOD\LQJ ILHOG IRU DOO YHQGRUV
7KLV OLQH RI UHDVRQLQJ LV DOVR PLVJXLGHG ,QVWDWH DQG RXWRIVWDWH VHOOHUV GR
QRW IDFH WKH VDPH FKDOOHQJHV ZKLFK LV HVSHFLDOO\ WUXH LQ WKH ZDNH RI:D\IDLU
QRU GR WKH\ SURYLGH WKH VDPH VHUYLFHV RU EHQHILW HTXDOO\ IURP WKH WD[HV WKDW
DUH FROOHFWHG 7R WKLV HQG UHPRWH LQWHUQHW VHOOHUV DQG ORFDO EULFNDQGPRUWDU
VWRUHV DUH QRW ³HFRQRPLFDOO\ LGHQWLFDO DFWRUV´ GHVSLWH WKH &RXUW¶V LQVLVWHQFH
WKDW WKH\ DUH ,QVWDWH UHWDLOHUV FDQ RIIHU LPPHGLDF\ WKH DELOLW\ WR VHH DQG
WRXFK D SURGXFW DQG VLPSOHU UHWXUQV IXUWKHUPRUH VLQFH VDOHV WD[HV DUH
LPSRVHG DW WKH SRLQW RI VDOH WKH\ DOVR EHQHILW IURP FROOHFWLQJ DQG UHPLWWLQJ
VDOHV WD[HV ZLWKLQ D VLQJOH WD[LQJ MXULVGLFWLRQ $W WKH VDPH WLPH LQVWDWH
UHWDLOHUV PD\ IDFH DGGLWLRQDO RYHUKHDG FRVWV 2XWRIVWDWH VHOOHUV LQ FRQWUDVW
FDQ RIIHU WKH FXVWRPHU WKH FRQYHQLHQFH RI EHLQJ DEOH WR VKRS IURP KRPH \HW
WKH\ RIWHQ IDFH ILHUFH JOREDO FRPSHWLWLRQ DV ZHOO DV WKH FRVWV RI VKLSSLQJ DQG
SDFNDJLQJ RI JRRGV GDPDJHG LQ WUDQVLW DQG RI UHWXUQV $V D UHVXOW RI:D\IDLU
RXWRIVWDWH VHOOHUV DOVR IDFH WKH DGGLWLRQDO EXUGHQ RI VDOHV WD[ FRPSOLDQFH LQ
DW OHDVW IRUW\ VWDWHV ZLWK YDU\LQJ VDOHV WD[ VFKHPHV
&ULWLFDOO\ DEVHQW LQ WKH &RXUW¶V RSLQLRQ LV WKH IDFW WKDW UHPRWH LQWHUQHW
UHWDLOHUV DUH QRW PHUHO\ D RQHWRRQH DOWHUQDWLYH WR ORFDO EULFNDQGPRUWDU
UHWDLOHUV LQWHUQHW UHWDLOHUV SURYLGH DQ HQWLUHO\ QHZ DQG GLIIHUHQW IRUXP IRU
WUDQVDFWLQJ²RQH WKDW GHILHV ERUGHUV E\ GHVLJQ DQG WKDW FXVWRPHUV PD\ SUHIHU
LUUHVSHFWLYH RI SULFH YDULDQFHV )RU H[DPSOH LQ 1HZ <RUN &LW\ GHVSLWH DQ
DEXQGDQFH RI EULFNDQGPRUWDU UHWDLOHUV WKH QXPEHU RI GDLO\ GHOLYHULHV WR
KRXVHKROGV LQFUHDVHG WKUHHIROG IURP  WR  DQG UHDFKHG  PLOOLRQ
GDLO\ GHOLYHULHV ,Q  GDLO\ GHOLYHULHV H[FHHGHG  PLOOLRQ DQG WKH
1HZ <RUN 7LPHV UHSRUWHG WKDW GXH WR ³EXVLQHVVHV WKDW VHOO RYHU WKH LQWHUQHW
WKH YHU\ IDEULF RI PDMRU XUEDQ DUHDV DURXQG WKH ZRUOG LV EHLQJ
 :D\IDLU ,QF  6 &W DW ± ³4XLOO¶V SK\VLFDO SUHVHQFH UXOH    LV XQIDLU DQG XQMXVW
WR WKRVH FRPSHWLWRUV    ZKR PXVW UHPLW WKH WD[ WR WKH FRQVXPHUV ZKR SD\ WKH WD[ DQG WR WKH >V@WDWHV
WKDW VHHN IDLU HQIRUFHPHQW RI WKH VDOHV WD[´ DQG WKH UXOH ³KDV SUHYHQWHG PDUNHW SDUWLFLSDQWV IURP
FRPSHWLQJ RQ DQ HYHQ SOD\LQJ ILHOG´
 ,G DW 
 6HH LG DW ±  FLWLQJ WKDW ³>J@HQHUDOO\ VSHDNLQJ D VDOH LV DWWULEXWDEOH WR LWV
GHVWLQDWLRQ´ VHH HJ 1< 67$7( '(3¶7 2) 7$;$7,21 	 ),1 6$/(6 7$; 5$7( 38%/,&$7,216
 0DU  
KWWSVZZZWD[Q\JRYSGIWJBEXOOHWLQVVDOHVEBVSGI ³6DOHV DQG XVH WD[ UDWHV LQ 1HZ <RUN
6WDWH UHIOHFW D FRPELQHG VWDWHZLGH UDWH RI  SOXV WKH ORFDO UDWH LQ HIIHFW LQ WKH MXULVGLFWLRQ FLW\
FRXQW\ RU VFKRRO GLVWULFW ZKHUH WKH VDOH RU RWKHU WUDQVDFWLRQ RU XVH RFFXUV´
 5RVH 	 %DUULH VXSUD QRWH  ³>,@Q WKH \HDU VLQFH :D\IDLU PRUH WKDQ  VWDWHV KDYH
HQDFWHG HFRQRPLF QH[XV VWDWXWHV VLPLODU EXW QRW QHFHVVDULO\ LGHQWLFDO WR WKH 6RXWK 'DNRWD
VWDWXWH´
 6HH 0DWWKHZ +DDJ 	 :LQQLH +X  0LOOLRQ 3DFNDJHV D 'D\ 7KH ,QWHUQHW %ULQJV &KDRV
WR 1< 6WUHHWV 1< 7,0(6 2FW   KWWSVZZZQ\WLPHVFRPQ\UHJLRQQ\F
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WUDQVIRUPHG´ :KLOH WKH &RXUW LQ :D\IDLU VXJJHVWHG WKDW WKH SK\VLFDO
SUHVHQFH UXOH KDV FDXVHG FHUWDLQ PDUNHWV WR ³ODFN VWRUHIURQWV GLVWULEXWLRQ
SRLQWV DQG HPSOR\PHQW FHQWHUV WKDW RWKHUZLVH ZRXOG EH HIILFLHQW RU
GHVLUDEOH´ LQWHUQHW UHWDLOHUV KDYH DOVR HPSRZHUHG FXVWRPHUV LQ WKHVH
PDUNHWV WKH LQWHUQHW KDV PDGH LW SRVVLEOH DQG FRQYHQLHQW WR REWDLQ DOPRVW
DQ\WKLQJ DQ\ZKHUH LQ WKH 8QLWHG 6WDWHV ,Q WKLV OLJKW LW VHHPV XQUHDVRQDEOH
WR FDVW WKH FRQVXPHU DV D YLFWLP RI LQWHUQHW UHWDLOHUV
,Q DGGLWLRQ ZKLOH WKH &RXUW LQ :D\IDLU ZDV FULWLFDO RI WKH DUWLILFLDOLW\ RI
WKH SK\VLFDO SUHVHQFH UXOH 6RXWK 'DNRWD¶V WKUHVKROGV RI JURVV UHYHQXH DQG
QXPEHUV RI WUDQVDFWLRQV WKDW WULJJHU DQ REOLJDWLRQ WR FROOHFW VDOHV WD[HV DUH
HTXDOO\ LI QRW PRUH DUWLILFLDO 7KH &RXUW QRWHG WKDW ³>W@KH ODZ DW LVVXH
UHTXLUHV D PHUFKDQW WR FROOHFW WKH WD[ RQO\ LI LW GRHV D FRQVLGHUDEOH DPRXQW RI
EXVLQHVV LQ WKH >V@WDWH´ \HW SURYLGHG QR MXVWLILFDWLRQ IRU ZK\ WKHVH
SDUWLFXODU WKUHVKROGV DUH PHDQLQJIXO QRU ZK\ DQ RXWRIVWDWH EXVLQHVV VKRXOG
HQMR\ DQ\ SUHIHUHQWLDO WUHDWPHQW 8QGHU 6%  D EXVLQHVV FRXOG PDQDJH
WR DYRLG FROOHFWLQJ DQG UHPLWWLQJ VDOHV WD[HV EHFDXVH LW HDUQHG RQO\ 
LQ DQQXDO JURVV UHYHQXH LQ 6RXWK 'DNRWD ,W LV LQKHUHQWO\ XQIDLU WKDW D VHOOHU
PDNLQJ RQH GROODU PRUH ZRXOG EH REOLJDWHG WR FROOHFW VDOHV WD[HV DV ZRXOG DQ
LQVWDWH VHOOHU PDNLQJ IRU LQVWDQFH  OHVV $OWKRXJK WKH &RXUW
PDLQWDLQHG WKDW ³WKHUH LV QRWKLQJ XQIDLU DERXW UHTXLULQJ FRPSDQLHV WKDW DYDLO
WKHPVHOYHV RI WKH >V@WDWHV¶ EHQHILWV WR EHDU DQ HTXDO VKDUH RI WKH EXUGHQ RI WD[
FROOHFWLRQ>@´ LW ZDV VLPXOWDQHRXVO\ WROHUDQW RI VDIH KDUERU SURYLVLRQV WKDW
DOORZ DQ HQWLUH VXEVHW RI PHUFKDQWV GRLQJ EXVLQHVV LQ 6RXWK 'DNRWD WR RSHUDWH
ZLWKRXW FROOHFWLQJ WD[HV DW DOO OLNHO\ KHOSLQJ ³FXVWRPHUV HYDGH D ODZIXO WD[´
LQ WKH SURFHVV
$UJXDEO\ RXWRIVWDWH VHOOHUV VKDUH QHLWKHU DQ HTXDO VKDUH RI WKH EXUGHQ
RI WD[ FROOHFWLRQ²DV PRUH UHVRXUFHV PXVW EH H[SHQGHG RQ PXOWLMXULVGLFWLRQ
FRPSOLDQFH²QRU DYDLO WKHPVHOYHV RI VWDWH EHQHILWV LQ DQ\ UHDO VHQVH (YHQ
DVVXPLQJ DUJXHQGR WKDW LQVWDWH DQG RXWRIVWDWH VHOOHUV IDFHG WKH VDPH
FKDOOHQJHV LQ FROOHFWLQJ VDOHV WD[HV WKH EXUGHQ RI GRLQJ VR LV HIIHFWLYHO\
 ,G
 :D\IDLU ,QF  6 &W DW  %XW VHH $XVWDQ *RROVEHH 1HYHU 0LQG WKH ,QWHUQHW +HUH¶V
:KDW¶V .LOOLQJ 0DOOV 1< 7,0(6 )HE   KWWSVZZZQ\WLPHVFRP
EXVLQHVVQRWLQWHUQHWUHDOO\NLOOLQJPDOOVKWPO DVVHUWLQJ WKDW WKUHH PDMRU HFRQRPLF IRUFHV KDYH KDG
D JUHDWHU LPSDFW RQ EULFNDQGPRUWDU UHWDLO WKDQ WKH LQWHUQHW WKDW ³LQWHUQHW VKRSSLQJ VWLOO UHSUHVHQWV
RQO\  SHUFHQW RI WKH HQWLUH UHWDLO VDOHV WRWDO´ DQG WKDW ³PRUH WKDQ  SHUFHQW RI UHWDLO VSHQGLQJ LQ
WKH 8QLWHG 6WDWHV LV LQ FDWHJRULHV WKDW KDYH KDG VORZ HQFURDFKPHQW IURP WKH LQWHUQHW´
 6HH :D\IDLU ,QF  6 &W DW 
 ,G DW 
 7KH VDIH KDUERU SURYLVLRQ FRXOG EH JURXQGHG LQ 3LNH¶V EDODQFLQJ IUDPHZRUN KRZHYHU WKH
&RXUW GRHV QRW PDNH WKLV SRLQW 6HH 3LNH Y %UXFK &KXUFK ,QF  86   
 $V QRWHG DERYH LW LV XQOLNHO\ WKDW DQ\ EXVLQHVV WKDW IDFHG WKH SRWHQWLDO RI FURVVLQJ HLWKHU WKH
JURVVUHYHQXH WKUHVKROG RU QXPEHURIWUDQVDFWLRQ WKUHVKROG ZRXOG ULVN QRW FROOHFWLQJ VDOHV WD[ DQG
FRQVHTXHQWO\ EHFRPH OLDEOH IRU WKH RXWRISRFNHW SD\PHQW RI WKH WD[ LQ WKH HYHQW WKDW HLWKHU
WKUHVKROG ZHUH LQDGYHUWHQWO\ FURVVHG
 6RXWK 'DNRWD Y :D\IDLU ,QF  6 &W   
 6HH LQIUD 6HFWLRQ ,,,$
@ :D\IDLU $Q ,OO&RQFHLYHG %ORZ WR ,QWHUVWDWH &RPPHUFH 
JUHDWHU RQ RXWRIVWDWH VHOOHUV WKDW GR QRW PHDQLQJIXOO\ EHQHILW IURP WKH WD[
UHYHQXH 6HOOHUV ZLWK DW OHDVW VRPH RZQHUVKLS VWDNH LQ WKH VWDWH RSSRVHG WR
HQWLUHO\ RXWRIVWDWH VHOOHUV EHQHILW IURP WKH H[SHQGLWXUH RI VDOHV WD[HV DIWHU
WKH\ DUH FROOHFWHG IRU WKH VWDWH 7KXV WKH EXUGHQ WKDW D 6RXWK 'DNRWD EXVLQHVV
IDFHV LQ FROOHFWLQJ 6RXWK 'DNRWD¶V VDOHV WD[HV LV DW OHDVW SDUWLDOO\ PLWLJDWHG
7KLV LV QRW WUXH LQ WKH FDVH RI RXWRIVWDWH UHWDLOHUV WKDW KDYH QR SK\VLFDO
SUHVHQFH LQ WKH VWDWH %\ VWULSSLQJ DZD\ WKH SK\VLFDO SUHVHQFH UXOH WKH &RXUW
VKRXOG KDYH ZHLJKHG WKH DGGLWLRQDO EXUGHQ WKDW LW ZDV DOORZLQJ WR EH SODFHG
RQ RXWRIVWDWH VHOOHUV LQ UHJDUG WR WKH EHQHILWV WKDW WKHVH EXVLQHVVHV DFWXDOO\
UHFHLYH IURP WKH VWDWH
 7KH 'LVFULPLQDWRU\ (IIHFW
:KLOH WKH &RPPHUFH &ODXVH KDV EHHQ XQGHUVWRRG WR SURKLELW WKH VWDWHV
IURP SODFLQJ DQ XQGXH EXUGHQ RQ LQWHUVWDWH FRPPHUFH LW DOVR SURKLELWV WKH
VWDWHV IURP GLVFULPLQDWLQJ DJDLQVW LQWHUVWDWH FRPPHUFH 7KH &RXUW LQ
:D\IDLU WRRN QRWH WKDW ³>V@WDWH ODZV WKDW GLVFULPLQDWH DJDLQVW LQWHUVWDWH
FRPPHUFH IDFH µD YLUWXDOO\ SHU VH UXOH RI LQYDOLGLW\¶´ ODWHU FRPPHQWLQJ
WKDW ³>F@RPSOH[ VWDWH WD[ V\VWHPV FRXOG KDYH WKH HIIHFW RI GLVFULPLQDWLQJ
DJDLQVW LQWHUVWDWH FRPPHUFH´ 7KLV DVVHVVPHQW LV ORJLFDO ,Q RUGHU WR
FRPEDW WKH LPSUDFWLFDELOLW\ RI FROOHFWLQJ D XVH WD[ IURP WKH ³PXOWLWXGH RI
LQGLYLGXDO SXUFKDVHUV´ VWDWHV OLNH 6RXWK 'DNRWD KDYH WXUQHG WR UHWDLOHUV WR
FROOHFW VXFK WD[HV RQ WKHLU EHKDOI )ROORZLQJ:D\IDLU VWDWHV KDYH EHHQ IXUWKHU
HPSRZHUHG WR VKLIW WKLV UHJXODWRU\ EXUGHQ RI WD[ FROOHFWLRQ RQWR UHPRWH
UHWDLOHUV LQ DGGLWLRQ WR WKHLU RZQ EULFNDQGPRUWDU UHWDLOHUV $OWKRXJK WKLV
WUHDWPHQW RI UHWDLOHUV DSSHDUV HYHQKDQGHG DW ILUVW EOXVK WKH SUDFWLFDO HIIHFW
RQ WKH LQGLYLGXDO UHWDLOHUV YDULHV JUHDWO\
/RFDO EULFNDQGPRUWDU UHWDLOHUV QHHG RQO\ FROOHFW DQG UHPLW VDOHV WD[HV
DW WKH DSSURSULDWH UDWH LQ WKH WD[LQJ MXULVGLFWLRQ LQ ZKLFK WKH\ DUH ORFDWHG
7KH\ GR QRW IDFH WKH SRWHQWLDO RI KDYLQJ WR OLWLJDWH GLVSXWHV LQ GLVWDQW
FRXUWURRPV WKH QHHG IRU SXUFKDVLQJ PXOWLMXULVGLFWLRQDO WD[ VRIWZDUH RU
UHVHDUFKLQJ WD[ VWDWXWHV WKHPVHOYHV QRU GR WKH\ QHHG WR FROOHFW SHUVRQDO
LQIRUPDWLRQ IURP WKHLU FXVWRPHUV LQ RUGHU WR SURSHUO\ DVVHVV VDOHV WD[HV RU
PDNH D VDOH 5HPRWH LQWHUQHW VHOOHUV LQ FRQWUDVW ZLOO KDYH WR HQGXUH D PRUH
GLIILFXOW DQG FRVWO\ SURFHVV LQ RUGHU WR FRPSO\ ZLWK WKH ODZV RI HDFK WD[LQJ
 6HH 1DW¶O %HOODV +HVV ,QF Y 'HS¶W RI 5HYHQXH RI ,OO  86  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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H[SUHVVLQJ FRQFHUQ WKDW DQ RXWRIVWDWH EXVLQHVV ZLOO EH ³HQWDQJOH>G@    LQ D YLUWXDO ZHOWHU RI
FRPSOLFDWHG REOLJDWLRQV WR ORFDO MXULVGLFWLRQV ZLWK QR OHJLWLPDWH FODLP WR LPSRVH µD IDLU VKDUH RI WKH
FRVW RI WKH ORFDO JRYHUQPHQW¶´
 6HH :D\IDLU ,QF  6 &W DW 
 ,G FLWLQJ *UDQKROP Y +HDOG  86    6 &W  
 ,G DW 
 ,G DW  FLWLQJ 1DWLRQDO *HRJUDSKLF 6RF Y &DO %G RI (TXDOL]DWLRQ  86  

 6HH VXSUD QRWH 
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MXULVGLFWLRQ :KLOH WKH WD[LQJ MXULVGLFWLRQ LV QRW LPSRVLQJ D GLUHFW WD[ RQ
UHWDLOHUV LQ HLWKHU FDVH WKH FRPSOLDQFH FRVWV WKDW LW LV LQGLUHFWO\ FUHDWLQJ IRU
UHPRWH LQWHUQHW UHWDLOHUV IDU H[FHHGV WKRVH WKDW LW LV SODFLQJ RQ LWV RZQ EULFN
DQGPRUWDU UHWDLOHUV ,Q WXUQ ZLWKRXW WKH SK\VLFDO SUHVHQFH UXOH¶V
SURWHFWLRQ ORFDO UHWDLOHUV DUH QRW DFWXDOO\ RQ ³DQ HYHQ SOD\LQJ ILHOG´ EXW DUH
LQVWHDG WKHPVHOYHV HQMR\LQJ ³DQ DUELWUDU\ DGYDQWDJH RYHU WKHLU FRPSHWLWRUV´
EHFDXVH WKH\ DUH VSDUHG IURP KDYLQJ WR EXLOG WKH KLJK FRVWV RI PXOWL
MXULVGLFWLRQDO VDOHV WD[ FRPSOLDQFH LQWR WKH SULFH RI WKHLU JRRGV DQG
VHUYLFHV
% 7+( '8( 352&(66 &/$86(
,Q:D\IDLU WKH 6XSUHPH &RXUW ODUJHO\ VNLUWHG XQGHUWDNLQJ D GXH SURFHVV
DQDO\VLV DQG LQVWHDG UHOLHG RQ LWV HDUOLHU GHWHUPLQDWLRQV LQ 4XLOO DQG %XUJHU
.LQJ &RUS Y 5XG]HZLF] 3ULRU WR WKH &RXUW¶V RSLQLRQ LQ 4XLOO WKH IXUWKHVW
H[WHQVLRQ RI WKH ³PLQLPXP FRQQHFWLRQ´ UHTXLUHPHQW RI GXH SURFHVV ZDV LQ D
FDVH LQYROYLQJ WKH FROOHFWLRQ RI VDOHV RU XVH WD[HV ZDV UHFRJQL]HG LQ 
ZKHQ WKH &RXUW XSKHOG ³D XVH WD[ GHVSLWH WKH IDFW WKDW DOO RI WKH VHOOHU¶V LQ
VWDWH VROLFLWDWLRQ ZDV SHUIRUPHG E\ LQGHSHQGHQW FRQWUDFWRUV´ %\  LQ
D FDVH ZKHUH %XUJHU .LQJ VRXJKW WR EULQJ DQ DFWLRQ LQ )ORULGD IRU EUHDFK RI
FRQWUDFW DJDLQVW WZR RXWRIVWDWH GHIHQGDQWV WKH &RXUW IRXQG WKDW ³>V@R ORQJ
DV D FRPPHUFLDO DFWRU¶V HIIRUWV DUH µSXUSRVHIXOO\ GLUHFWHG¶ WRZDUG UHVLGHQWV
RI DQRWKHU >V@WDWH >WKH &RXUW KDV@ FRQVLVWHQWO\ UHMHFWHG WKH QRWLRQ WKDW DQ
DEVHQFH RI SK\VLFDO FRQWDFWV FDQ GHIHDW SHUVRQDO MXULVGLFWLRQ WKHUH´
&RQVHTXHQWO\ D SK\VLFDO SUHVHQFH LV QR ORQJHU SUHUHTXLVLWH IRU EULQJLQJ DQ
DFWLRQ DJDLQVW DQ RXWRIVWDWH GHIHQGDQW LQ VWDWH FRXUW
$ IHZ \HDUV ODWHU LQ 4XLOO WKH &RXUW UHLWHUDWHG WKDW ³LI D IRUHLJQ
FRUSRUDWLRQ SXUSRVHIXOO\ DYDLOV LWVHOI RI WKH EHQHILWV RI DQ HFRQRPLF PDUNHW
LQ WKH IRUXP >V@WDWH LW PD\ VXEMHFW LWVHOI WR WKH >V@WDWH¶V LQ SHUVRQDP
MXULVGLFWLRQ HYHQ LI LW KDV QR SK\VLFDO SUHVHQFH LQ WKH >V@WDWH´ 'UDZLQJ
IURP WKHVH GHFLVLRQV WKH &RXUW LQ :D\IDLU IRXQG WKDW ³>W@KH UHDVRQV JLYHQ LQ
4XLOO IRU UHMHFWLQJ WKH SK\VLFDO SUHVHQFH UXOH IRU GXH SURFHVV SXUSRVHV DSSO\
DV ZHOO WR WKH TXHVWLRQ ZKHWKHU SK\VLFDO SUHVHQFH LV D UHTXLVLWH IRU DQ RXWRI
VWDWH VHOOHU¶V OLDELOLW\ WR UHPLW VDOHV WD[HV´
 6HH VXSUD 3DUW ,,,$
 %XW VHH :D\IDLU ,QF  6 &W DW  FRQFOXGLQJ WKDW ³VLQFH LQVWDWH EXVLQHVVHV SD\ WKH
WD[HV DV ZHOO WKH ULVN RI GLVFULPLQDWLRQ DJDLQVW RXWRIVWDWH VHOOHUV LV DYRLGHG´
 ,G DW 
 6HH LG DW  %XUJHU .LQJ &RUS Y 5XG]HZLF]  86  
 4XLOO &RUS Y 1RUWK 'DNRWD  86    FLWLQJ 6FULSWR ,QF Y &DUVRQ 
86  ± 
 5XG]HZLF]  86 DW ± 
 4XLOO &RUS  86 DW 
 :D\IDLU ,QF  6 &W DW 
@ :D\IDLU $Q ,OO&RQFHLYHG %ORZ WR ,QWHUVWDWH &RPPHUFH 
8QOLNH LQ :D\IDLU KRZHYHU ERWK %HOODV +HVV DQG 4XLOO ZHUH GHFLGHG
EHIRUH WKH LQWHUQHW SOD\HG PXFK LI DQ\ UROH LQ LQWHUVWDWH FRPPHUFH ,Q ERWK
FDVHV WKHUH ZDV QR TXHVWLRQ WKDW WKH PDLORUGHU KRXVHV ZHUH HQJDJLQJ LQ WKH
³FRQWLQXRXV DQG ZLGHVSUHDG VROLFLWDWLRQ RI EXVLQHVV´ DQG ³SXUSRVHIXOO\
GLUHFW>LQJ@´ WKHLU DFWLYLWLHV²LQFOXGLQJ PDVV FDWDORJ PDLOLQJV WHOHPDUNHWLQJ
FDOOV DQG DGYHUWLVHPHQWV²DW WKH UHVLGHQWV RI VWDWHV LQ ZKLFK WKHVH EXVLQHVVHV
ZHUH QRW SK\VLFDOO\ ORFDWHG ,Q4XLOO IRU LQVWDQFH WKH VWDWH FRXUW QRWHG WKDW
1RUWK 'DNRWD ³GLVSRVHG RI  WRQV RI FDWDORJV DQG IO\HUV PDLOHG E\ >WKH PDLO
RUGHU KRXVH@ LQWR WKH >V@WDWH HYHU\ \HDU´ ,W ZDV WKH ³PDJQLWXGH´ RI WKH
PDLORUGHU KRXVH¶V FRQWDFWV ZLWK 1RUWK 'DNRWD DQG ³WKH EHQHILWV >WKDW LW@
UHFHLYH>G@ IURP DFFHVV WR WKH >V@WDWH´ WKDW ZHUH GHHPHG WR EH VXIILFLHQW IRU
GXH SURFHVV SXUSRVHV
)LUVW FRQVLGHULQJ WKH SUHYDOHQFH RI LQWHUQHW VDOHV WRGD\ WKH PHDQV E\
ZKLFK VXFK WUDQVDFWLRQV DUH DFFRPSOLVKHG DQG WKH WHFKQRORJLFDO FDSDFLW\ WR
EX\ DQG VHOO JRRGV ZLWKRXW ³D GHOXJH RI FDWDORJV´ :D\IDLU RIIHUHG DQ
RSSRUWXQLW\ IRU WKH &RXUW WR UHH[DPLQH WKH GXH SURFHVV FRQVLGHUDWLRQV
:KHUHDV WUDGLWLRQDO PDLORUGHU FDWDORJXHV RIWHQ WDUJHW DQ DGGUHVVHH DQG
GHPDQG WKH DWWHQWLRQ RI D UHFLSLHQW LQWHUQHW VDOHV GR QRW DOZD\V LQYROYH
VROLFLWDWLRQ )XUWKHUPRUH LQGLYLGXDO RQOLQH UHWDLOHUV DUH RIWHQ VRXJKW RXW E\
VKRSSHUV WR D JUHDWHU H[WHQW WKDQ WKH UHYHUVH 8QOLNH WKH PDLORUGHU KRXVHV LQ
%HOODV +HVV DQG 4XLOO D JUHDW QXPEHU RI RQOLQH UHWDLOHUV DUH SUHVXPDEO\ QRW
VHQGLQJ FDWDORJV RU WDUJHWLQJ SDUWLFXODU UHVLGHQWV ZLWKLQ D VWDWH ,Q UHDOLW\
³>R@XWRIVWDWH DQG RXWRIFRXQWU\ ZHEVLWHV GR QRW WDUJHW DQ\ SDUWLFXODU VWDWH´
EXW UDWKHU ³KRSH WR VHOO WR D ZRUOGZLGH DXGLHQFH´
6HFRQG WKH &RXUW¶V ILGHOLW\ WR %XUJHU .LQJ LQ ERWK 4XLOO DQG :D\IDLU LV
TXHVWLRQDEOH 7KH WHVW IRU LQ SHUVRQDP MXULVGLFWLRQ DQG WKH GXH SURFHVV
 6HH %ULHI RI 3URIHVVRU %DNHU VXSUD QRWH  DW  QRWLQJ WKDW ³>W@KH JHQHUDO SXEOLF ILUVW
JDLQHG DFFHVV WR WKH LQWHUQHW LQ ´ VR ³>W@KH VDOH RI JRRGV RYHU WKH LQWHUQHW ZDV YLUWXDOO\ QRQ
H[LVWHQW ZKHQ >WKH@ &RXUW GHFLGHG >4XLOO@ LQ ´
 4XLOO &RUS  86 DW  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WKURXJKRXW WKH 1DWLRQ´ DQG WKDW IO\HUV ³DUH RFFDVLRQDOO\ PDLOHG WR SDVW DQG SRWHQWLDO FXVWRPHUV´
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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 6HH 5HEHFFD 5 5XL] &DWDORJV $IWHU <HDUV RI 'HFOLQH $UH 5HYDPSHG IRU &KDQJLQJ 7LPHV
1< 7,0(6 -DQ   KWWSVZZZQ\WLPHVFRPEXVLQHVVPHGLDFDWDORJVDIWHU
\HDUVRIGHFOLQHDUHUHYDPSHGIRUFKDQJLQJWLPHVKWPO ³$IWHU \HDUV RI GHFOLQH WKH QXPEHU RI
FDWDORJV PDLOHG LQ WKH 8QLWHG 6WDWHV LQFUHDVHG LQ  WR  ELOOLRQ    DERXW  SHUFHQW RI ZKDW
LW ZDV DW LWV SHDN LQ ´ VHH DOVR $QQD 0ROLQ +	0 6WRSV WKH 3UHVVHV 6KUHGV LWV 3ULQW &DWDORJ
$IWHU  <HDUV %/220%(5* 0D\   KWWSVZZZEORRPEHUJFRPQHZVDUWLFOHV
KPVWRSVWKHSUHVVHVVKUHGVLWVSULQWFDWDORJDIWHU\HDUV ³6ZHGLVK IDVKLRQ JLDQW +HQQHV 	
0DXULW] $% VDLG LW FHDVHG SXEOLFDWLRQ RI LWV SULQW FDWDORJ DIWHU  \HDUV    IROORZ>LQJ@ GZLQGOLQJ
LQWHUHVW IURP FXVWRPHUV LQ IOLSSLQJ WKURXJK JORVV\ SDJHV RI LQYHQWRU\ ZKHQ WKH\ FDQ ILQG WKH ODWHVW
GHDOV ZLWK WKHLU PRELOH SKRQHV RU FRPSXWHU VFUHHQV´
 %ULHI RI 3URIHVVRU %DNHU VXSUD QRWH  DW 
 %522. - &253 ),1 	 &20 / >9RO 
UHTXLUHPHQW IRU LPSRVLQJ D GXW\ RQ DQ RXWRIVWDWH VHOOHU WR FROOHFW DQG UHPLW
WD[HV IRU DQ LQVWDWH EX\HU DUH QRW FOHDUO\ LGHQWLFDO :KLOH -XVWLFH 6FDOLD LQ
KLV FRQFXUUHQFH LQ 4XLOO QRWHG WKDW WKH &RXUW GHFOLQHG WR ³GLVWLQJXLVK
EHWZHHQ MXULVGLFWLRQ WR WD[ DQG MXULVGLFWLRQ WR FRPSHO FROOHFWLRQ RI WD[HV DV
DJHQW IRU WKH >V@WDWH´ KH DOVR DFNQRZOHGJHG WKDW WKH GXH SURFHVV VWDQGDUGV
IRU ³DGMXGLFDWLYH MXULVGLFWLRQ´ DQG WKRVH IRU ³OHJLVODWLYH RU SUHVFULSWLYH
MXULVGLFWLRQ´ SHUKDSV UHTXLUH GLIIHUHQW WUHDWPHQW ,Q %XUJHU .LQJ WKH &RXUW
IRXQG WKDW LW ZDV UHDVRQDEOH WR UHTXLUH DQ LQGLYLGXDO WR ³VXEPLW WR WKH EXUGHQV
RI OLWLJDWLRQ´ LQ D VWDWH LQ ZKLFK KH KDG ³µGHOLEHUDWHO\¶    HQJDJHG LQ
VLJQLILFDQW DFWLYLWLHV´ RU LQ ZKLFK KH KDG ³FUHDWHG µFRQWLQXLQJ REOLJDWLRQV¶
EHWZHHQ KLPVHOI DQG UHVLGHQWV´ 7KH &RXUW UHDVRQHG WKDW VXFK DQ
LQGLYLGXDO KDG ³DYDLOHG KLPVHOI RI WKH SULYLOHJH RI FRQGXFWLQJ EXVLQHVV´ LQ
WKDW VWDWH DQG WKDW KLV DFWLYLWLHV ZHUH VKLHOGHG E\ ³WKH EHQHILWV DQG
SURWHFWLRQV´ RI WKDW VWDWH¶V ODZV
7KH XQGHUO\LQJ TXHVWLRQ WKHQ FRQFHUQV WKH QHFHVVDU\ GHJUHH RI DYDLOPHQW
DQG ZKHWKHU D YLUWXDO LQWHUQHW SUHVHQFH RU WKH FRPSOHWLRQ RI DQ LQWHUQHW VDOH
FDQ WUXO\ FRQVWLWXWH D VHOOHU¶V DFWLYLWLHV EHLQJ ³SXUSRVHIXOO\ GLUHFWHG´ DW
DQRWKHU VWDWH DQG WKH ³FRQWLQXRXV DQG ZLGHVSUHDG VROLFLWDWLRQ RI EXVLQHVV´
$IWHU %XUJHU .LQJ ZKLOH WKHUH LV QR GRXEW WKDW WKH FRXUWV RI D SODLQWLII¶V VWDWH
FRXOG KDYH MXULVGLFWLRQ RYHU DQ RXWRIVWDWH GHIHQGDQW ZLWK VXIILFLHQW WLHV WR
WKH VWDWH IRU DQ DFWLRQ IRU EUHDFK RI FRQWUDFW LW LV OHVV DSSDUHQW WKDW D VWDWH
KDV WKH DXWKRULW\ WR FRPSHO D EXVLQHVV WR FROOHFW WKH VWDWH¶V WD[HV MXVW EHFDXVH
LW KDV D ZHEVLWH WKDW LV DFFHVVLEOH ZLWKLQ WKH VWDWH RU EHFDXVH LW FRPSOHWHG D
VDOH ZLWKLQ WKH VWDWH :KLOH LW PD\ EH WKH FDVH WKDW D EXVLQHVV¶V YLUWXDO
SUHVHQFH FRXOG EH VR SHUYDVLYH DV WR VDWLVI\ GXH SURFHVV PHUH YLUWXDO
SUHVHQFH LV D SRRU SUR[\ IRU SK\VLFDO SUHVHQFH DQG VKRXOG QRW DORQH VDWLVI\
WKH PLQLPXP GXH SURFHVV UHTXLUHPHQWV
 7KH 3LWIDOOV RI 9LUWXDO 3UHVHQFH
:KLOH 6RXWK 'DNRWD VRXJKW RQO\ WR UHTXLUH ODUJH QDWLRQDO UHWDLOHUV WR
FROOHFW DQG UHPLW VDOHV WD[HV WKH FRQFHSW RI XVLQJ DQ LQWHUQHW ZHEVLWH WR
SODFH DQ RQOLQH VHOOHU ZLWKLQ WKH ERXQGV RI D VWDWH¶V UHJXODWRU\ MXULVGLFWLRQ LV
 6HH 4XLOO &RUS  86 DW ± 6FDOLD - FRQFXUULQJ LQ SDUW DQG FRQFXUULQJ LQ WKH
MXGJHPHQW ³$GMXGLFDWLYH MXULVGLFWLRQ´ FRQFHUQV WKH FRXUWV¶ DXWKRULW\ WR HQWHUWDLQ VXLWV ZKHUHDV
³OHJLVODWLYH MXULVGLFWLRQ´ FRQFHUQV WKH DXWKRULW\ WR PDNH DQG DSSO\ ODZV 6HH +RZDUG 0
:DVVHUPDQ 3UHVFULSWLYH -XULVGLFWLRQ $GMXGLFDWLYH -XULVGLFWLRQ DQG WKH 0LQLVWHULDO ([HPSWLRQ
 8 3$ / 5(9 3(1180%5$    
 %XUJHU .LQJ &RUS Y 5XG]HZLF]  86  ±  TXRWLQJ .HHWRQ Y +XVWOHU
0DJD]LQH ,QF  86    HPSKDVLV DGGHG
 ,G DW  TXRWLQJ 7UDYHOHUV +HDOWK $VV¶Q Y &RP RI 9D H[ UHO 6WDWH &RUS &RPP¶Q 
86   
 ,G DW ±
 6HH 4XLOO &RUS  86 DW 
 6HH 5XG]HZLF]  86 DW 
 6HH 6' &RGLILHG /DZV    H[HPSWLQJ EXVLQHVVHV WKDW FRQGXFWHG IHZHU WKDQ
 WD[DEOH WUDQVDFWLRQV RU FROOHFWHG OHVV WKDQ  LQ JURVV UHYHQXH ZLWKLQ WKH VWDWH
@ :D\IDLU $Q ,OO&RQFHLYHG %ORZ WR ,QWHUVWDWH &RPPHUFH 
IXQGDPHQWDOO\ SUREOHPDWLF DQG VKRXOG QRW KDYH EHHQ VR UHDGLO\ DGRSWHG
,Q :D\IDLU WKH &RXUW UHFRJQL]HG ³YLUWXDO SUHVHQFH´ RU ³YLUWXDO FRQQHFWLRQV
WR WKH >V@WDWH´ DV VRPHWKLQJ DNLQ WR ³SK\VLFDO SUHVHQFH´ DQG DGHTXDWH IRU WKH
SXUSRVH RI PHHWLQJ &RPSOHWH $XWR¶V VXEVWDQWLDO QH[XV UHTXLUHPHQW
1HYHUWKHOHVV LW LV QRW LPPHGLDWHO\ FOHDU ZK\ D VHOOHU LV VHHQ DV YLUWXDOO\
VHWWLQJ XS VKRS LQ WKH EX\HU¶V VWDWH UDWKHU WKDQ WKH EX\HU XVLQJ WKH LQWHUQHW WR
WUDYHO YLUWXDOO\ WR WKH RXWRIVWDWH VHOOHU¶V VKRS WR PDNH DQ RQOLQH SXUFKDVH²
WKLV LV HVSHFLDOO\ WKH FDVH LI WKH EX\HU FUHDWHV D SURILOH RQ WKH VHOOHU¶V ZHEVLWH
DQG WKHUHIRUH KDV D YLUWXDO SUHVHQFH RI LWV RZQ
0DVVLYH LQWHUQHW UHWDLOHUV VXFK DV:D\IDLU $PD]RQ DQG 2YHUVWRFN PD\
SXUFKDVH DGYHUWLVHPHQWV DFURVV WKH 8QLWHG 6WDWHV DQG DUH SHUKDSV HDVLHU WR
VHH DV KDYLQJ D ³SHUYDVLYH >L@QWHUQHW SUHVHQFH´ 7KLV VWUHQJWKHQV WKH
&RXUW¶V ILQGLQJ WKDW VXFK VHOOHUV PDNH WKHPVHOYHV DYDLODEOH LQ WKH EX\HU¶V
VWDWH ,Q VXFK FDVHV 4XLOO¶V GXH SURFHVV UHTXLUHPHQW WKDW D VHOOHU HQJDJH LQ
³FRQWLQXRXV DQG ZLGHVSUHDG VROLFLWDWLRQ RI EXVLQHVV´ LQ WKH WD[LQJ VWDWH
PD\ YHU\ ZHOO EH PHW ,Q FRQWUDVW D VPDOOVFDOH VHOOHU RI DQ DW\SLFDO JRRG²
RQH WKDW D EX\HU LQ DQRWKHU VWDWH PLJKW VSHQG KRXUV VFRXULQJ WKH LQWHUQHW WR
ILQG²FDQ KDUGO\ EH VDLG WR KDYH WKH VDPH SHUYDVLYH SUHVHQFH LQ WKH EX\HU¶V
VWDWH +HUH LW ZRXOG VHHP HTXDOO\ ORJLFDO WR UHFRJQL]H WKH EX\HU DV YLUWXDOO\
WUDYHOLQJ WR WKH VHOOHU¶V VWDWH WR PDNH WKH SXUFKDVH 5HJDUGOHVV RI WKH GROODU
DPRXQW RI WKH VDOH RU WKH QXPEHU RI VDOHV RI WKLV VRUW WKDW RFFXU WKLV W\SH RI
VHOOHU FDQQRW EH GHVFULEHG DV HQJDJLQJ LQ ³FRQWLQXRXV DQG ZLGHVSUHDG
VROLFLWDWLRQ RI EXVLQHVV´
 6HH %ULHI RI 3URIHVVRU %DNHU VXSUD QRWH  DW  ³+DYLQJ DQ\ DQG HYHU\ JRYHUQPHQW LQ
WKH ZRUOG DEOH WR DVVHUW MXULVGLFWLRQ RYHU YLUWXDOO\ HYHU\ ZHEVLWH ZRXOG EH ZHOFRPH WR WKRVH
FRXQWULHV VHHNLQJ FRQWURO RYHU WKH LQWHUQHW´
 6RXWK 'DNRWD Y :D\IDLU ,QF  6 &W    ³,W LV QRW FOHDU ZK\ D VLQJOH
HPSOR\HH RU D VLQJOH ZDUHKRXVH VKRXOG FUHDWH D VXEVWDQWLDO QH[XV ZKLOH µSK\VLFDO¶ DVSHFWV RI
SHUYDVLYH PRGHUQ WHFKQRORJ\ VKRXOG QRW )RU H[DPSOH D FRPSDQ\ ZLWK D ZHEVLWH DFFHVVLEOH LQ
6RXWK 'DNRWDPD\ EH VDLG WR KDYH D SK\VLFDO SUHVHQFH LQ WKH >V@WDWH YLD WKH FXVWRPHUV¶ FRPSXWHUV´
HPSKDVLV DGGHG VHH LG DW  ILQGLQJ WKDW LW ³PDNHV QR VHQVH´ WR GUDZ D GLVWLQFWLRQ EHWZHHQ
FROOHFWLQJ VDOHV WD[ IURP D EXVLQHVV ZLWK ³D VPDOO ZDUHKRXVH´ LQ 6RXWK 'DNRWD DQG FROOHFWLQJ VDOHV
WD[ IURP D EXVLQHVV ZLWK ³D SHUYDVLYH >L@QWHUQHW SUHVHQFH´ LQ 6RXWK 'DNRWD VHH DOVR LG DW 
ILQGLQJ WKDW ³WKH QH[XV LV FOHDUO\ VXIILFLHQW EDVHG RQ ERWK WKH HFRQRPLF DQG YLUWXDO FRQWDFWV
UHVSRQGHQWV KDYH ZLWK WKH >V@WDWH´
 'HVSLWH WKH IDFW WKDW D VDOH LV JHQHUDOO\ DWWULEXWDEOH WR LWV GHVWLQDWLRQ IRU WD[ SXUSRVHV LW GRHV
QRW QHFHVVDULO\ SODFH WKH VHOOHU ZLWKLQ WKH VWDWH¶V UHJXODWRU\ MXULVGLFWLRQ 6HH :D\IDLU ,QF  6
&W DW ±
 ,G DW  7KH &RXUW DOVR XVHV WKH SKUDVHV ³SHUYDVLYH YLUWXDO SUHVHQFH´ DQG ³H[WHQVLYH
YLUWXDO SUHVHQFH´ 6HH LG DW  
 6HH LG DW  ILQGLQJ WKDW ODUJH QDWLRQDO FRPSDQLHV WKDW PDLQWDLQ DQ ³H[WHQVLYH YLUWXDO
SUHVHQFH´ DQG GR VXIILFLHQWO\ ODUJH TXDQWLW\ RI EXVLQHVV ZLWKLQ 6RXWK 'DNRWD VDWLVI\ WKH VXEVWDQWLDO
QH[XV WHVW ³EDVHG RQ ERWK WKH HFRQRPLF DQG YLUWXDO FRQWDFWV >VXFK FRPSDQLHV@ KDYH ZLWK WKH
>V@WDWH´
 4XLOO &RUS Y 1RUWK 'DNRWD  86   
 ,G
 %522. - &253 ),1 	 &20 / >9RO 
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'HVSLWH WKH 6XSUHPH &RXUW¶V GHFLVLRQ LQ:D\IDLU &RQJUHVV VKRXOG HQDFW
SURWHFWLRQV VLPLODU WR WKH EULJKWOLQH SK\VLFDO SUHVHQFH UXOH 7KH WDVN RI
FRPSO\LQJ ZLWK WKH VDOHV WD[ UHJLPH RI HYHU\ WD[LQJ MXULVGLFWLRQ DFURVV WKH
8QLWHG 6WDWHV SODFHV DQ XQGXH EXUGHQ RQ LQWHUVWDWH FRPPHUFH DQG PD\
LPSDFW LQWHUQDWLRQDO FRPPHUFH 7KH FRPSOLDQFH EXUGHQ LV XQIDLU WR UHPRWH
RQOLQH UHWDLOHUV DQG WKHLU FXVWRPHUV DQG LW DOORZV VWDWHV WR HQDFW OHJLVODWLRQ
WKDW ZLOO XOWLPDWHO\ KDYH D GLVWRUWLRQDU\ HIIHFW RQ WKH GHYHORSLQJ LQWHUQHW
FRPPHUFH PDUNHW $W WKH WLPH WKH 6XSUHPH &RXUW GHFLGHG %HOODV +HVV LQ
 ORQJ EHIRUH WKH DUULYDO RI WKH LQWHUQHW WKH &RXUW H[SUHVVHG D FRQFHUQ
WKDW
LI ,OOLQRLV FDQ LPSRVH VXFK EXUGHQV VR FDQ HYHU\ RWKHU >V@WDWH DQG VR
LQGHHG FDQ HYHU\ PXQLFLSDOLW\ HYHU\ VFKRRO GLVWULFW DQG HYHU\ RWKHU
SROLWLFDO VXEGLYLVLRQ WKURXJKRXW WKH 1DWLRQ ZLWK SRZHU WR LPSRVH VDOHV DQG
XVH WD[HV 7KH PDQ\ YDULDWLRQV LQ UDWHV RI WD[ LQ DOORZDEOH H[HPSWLRQV DQG
LQ DGPLQLVWUDWLYH DQG UHFRUGNHHSLQJ UHTXLUHPHQWV FRXOG HQWDQJOH >D
FRPSDQ\¶V@ LQWHUVWDWH EXVLQHVV LQ D YLUWXDO ZHOWHU RI FRPSOLFDWHG REOLJDWLRQV
WR ORFDO MXULVGLFWLRQV   
)ROORZLQJ WKH &RXUW¶V GHFLVLRQ LQ :D\IDLU DQ LQWHUQHW UHWDLOHU¶V HQWLUH
EXVLQHVV LV QRZ VXEMHFWHG WR MXVW VXFK D ³ZHOWHU RI FRPSOLFDWHG
REOLJDWLRQV´
%\ WKH WLPH RI 4XLOO LQ  WKH 6XSUHPH &RXUW SRLQWHG RXW WKDW
&RQJUHVV KDG HQDFWHG 3XEOLF /DZ  ZKLFK SURKLELWV VWDWHV IURP
LPSRVLQJ D QHW LQFRPH WD[ RQ DQ LQGLYLGXDO LI WKDW LQGLYLGXDO¶V ³RQO\ EXVLQHVV
DFWLYLWLHV ZLWKLQ VXFK >V@WDWH >LQYROYH@ WKH VROLFLWDWLRQ RI RUGHUV >DSSURYHG@
RXWVLGH WKH >V@WDWH >DQG@ ILOOHG    RXWVLGH WKH >V@WDWH´ 7KH HQDFWPHQW RI
WKLV ODZ ZDV LQ UHVSRQVH WR WKH 6XSUHPH &RXUW¶V GHFLVLRQ LQ 1RUWKZHVWHUQ
6WDWHV 3RUWODQG &HPHQW &R Y 0LQQHVRWD WKDW KHOG WKDW ³VR ORQJ DV WKH
WD[SD\HU KDV DQ DGHTXDWH QH[XV ZLWK WKH WD[LQJ >V@WDWH µQHW LQFRPH IURP WKH
LQWHUVWDWH RSHUDWLRQV RI D IRUHLJQ FRUSRUDWLRQ PD\ EH VXEMHFWHG WR VWDWH
WD[DWLRQ¶´ 7KLV FRXUVH RI DFWLRQ LV DJDLQ DSSURSULDWH &RQJUHVV VKRXOG
FRQVLGHU H[WHQGLQJ WKH LPPXQLW\ FRQIHUUHG E\ 3XEOLF /DZ  WR FRYHU
WKH REOLJDWLRQ RI FROOHFWLQJ VDOHV WD[HV DV ZHOO
 1DW¶O %HOODV +HVV ,QF Y 'HS¶W RI 5HYHQXH RI ,OO  86  ± 
 6HH LG DW 
 4XLOO &RUS  86 DW   Q 
 1Z 6WDWHV 3RUWODQG &HPHQW &R Y 0LQQHVRWD  86  
 4XLOO &RUS  86 DW  Q  TXRWLQJ 1Z 6WDWHV 3RUWODQG &HPHQW &R Y 0LQQHVRWD
 86   
 6HH 6PLWK :\QQH 	 :LFN VXSUD QRWH 
@ :D\IDLU $Q ,OO&RQFHLYHG %ORZ WR ,QWHUVWDWH &RPPHUFH 
:KLOH VWDWHV OLNH 6RXWK 'DNRWD ZRXOG UHWDLQ WKH DXWKRULW\ WR WD[ LQVWDWH
FRQVXPHUV IRU SXUFKDVLQJ JRRGV DQG VHUYLFHV IURP UHPRWH LQWHUQHW UHWDLOHUV
WKH\ ZRXOG QRW EH SHUPLWWHG WR GHPDQG FROOHFWLRQ RI WKHVH VDOHV WD[HV GLUHFWO\
E\ WKH VHOOHU $Q H[SDQVLRQ RI 3XEOLF /DZ  ZRXOG HIIHFWLYHO\ HOLPLQDWH
WKH OLDELOLW\ WKDW VDOHV WD[ FROOHFWLRQ HQWDLOV IRU UHPRWH VHOOHUV ,W ZRXOG DOVR
DOORZ WKH VWDWH WR FRQWLQXH WR SXUVXH VDOHV WD[HV KRZHYHU LW FRUUHFWO\ SODFHV
WKH EXUGHQ ZKHUH LW EHORQJV ³RQ WKH VWDWH VHHNLQJ WR FROOHFW WKH WD[ DQG RQ
WKH LQVWDWH FRQVXPHU´ ZKR EHQHILWV IURP WKH WD[ ,Q WKH VDPH ZD\ WKDW WKH
&RXUW KDV SURYHQ V\PSDWKHWLF WR 6RXWK 'DNRWD LQ UHJDUG WR WKH
LPSUDFWLFDELOLW\ RI FROOHFWLQJ D XVH WD[ IURP LWV QXPHURXV UHVLGHQFH
&RQJUHVV VKRXOG EH V\PSDWKHWLF WR LQWHUQHW VHOOHUV LQ UHJDUG WR WKH
LPSUDFWLFDELOLW\ RI FRPSO\LQJ ZLWK WKH FRPSOH[ LQGLYLGXDO VDOHV WD[HV
VFKHPHV RI SRVVLEO\ RYHU  MXULVGLFWLRQV $Q H[SDQVLRQ RI 3XEOLF
/DZ  FRXOG DFFRPSOLVK WKLV
% 6$/(6 7$; 5(*,0(6 6+28/' 127 %( 3527(&7(' %< 7+(
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7KH IXQFWLRQDOLW\ RI VDOHV WD[HV WKHPVHOYHV VKRXOG EH HYDOXDWHG $W LWV
FRUH WKH:D\IDLU GHFLVLRQ LV D GHVSHUDWH PHDVXUH WR EUHDWKH OLIH LQWR D IDLOLQJ
WD[ VWUXFWXUH DQG LW VKRZFDVHV WKH &RXUW¶V GHWHUPLQDWLRQ WR UHVROYH 6RXWK
'DNRWD¶V SUREOHP RI FROOHFWLQJ XVH WD[HV IURP LWV RZQ UHVLGHQWV E\ DOORZLQJ
WKH VWDWH WR VKLIW WKH ORJLVWLFDO EXUGHQ WR UHPRWH VHOOHUV :KLOH D VWDWH PD\
KDYH WKH DXWKRULW\ WR WD[ LWV UHVLGHQFH LQ D QXPEHU RI ZD\V LW LV QRW WKH UROH
RI WKH &RXUW WR IDFLOLWDWH WKH FROOHFWLRQ RI WD[HV WKDW DUH DGPLQLVWUDWLYHO\ WRR
GLIILFXOW IRU WKH VWDWH WR FROOHFW QRU VKRXOG LW OHDG WKH FKDUJH WR HPSRZHU
VWDWHV WR LPSRVH WKLV EXUGHQ RQ VHOOHUV WKDW KDYH QR LQWHUHVW LQ WKH VWDWH DSDUW
IURP WKH FRQVXPHU RI WKHLU JRRGV RU VHUYLFHV 6LPSO\ EHFDXVH D WD[ LV
FRQVWLWXWLRQDO LW LV QRW D JXDUDQWHH WKDW D WD[ LV HFRQRPLFDO ZKHQ FRQVLGHULQJ
FROOHFWLRQ DQG HQIRUFHPHQW 6WDWHV PD\ YHU\ ZHOO KDYH WKH DXWKRULW\ WR WD[ DOO
VRUWV RI DFWLYLW\ HYHQ WKRXJK GRLQJ VR ZRXOG QRW EH SUDFWLFDEOH
6\PSDWKHWLF WR 6RXWK 'DNRWD¶V SOHD IRU KHOS WKH &RXUW WRRN VSHFLDO QRWH
WKDW ³EHFDXVH 6RXWK 'DNRWD KDV QR VWDWH LQFRPH WD[ LW PXVW SXW VXEVWDQWLDO
UHOLDQFH RQ LWV VDOHV DQG XVH WD[HV IRU WKH UHYHQXH QHFHVVDU\ WR IXQG HVVHQWLDO
VHUYLFHV´ 6RXWK 'DNRWD QHYHUWKHOHVV OLNH DOO VWDWHV KDV WKH FDSDFLW\ WR
FROOHFW LQFRPH WD[ ,Q IDFW RQO\ VHYHQ VWDWHV FXUUHQWO\ KDYH QR LQFRPH WD[
,I WKH FKDOOHQJH RI FROOHFWLQJ VDOHV DQG XVH WD[HV SURYHV WRR JUHDW IRU D VWDWH
 ,G
 6HH 6RXWK 'DNRWD Y :D\IDLU ,QF  6 &W  ± 5REHUWV &- GLVVHQWLQJ
QRWLQJ ERWK WKH YDVW QXPEHU DQG FRPSOH[LW\ RI H[LVWLQJ WD[LQJ MXULVGLFWLRQV
 ,G DW 
 $ODVND )ORULGD 1HYDGD 6RXWK 'DNRWD 7H[DV :\RPLQJ DQG :DVKLQJWRQ DUH WKH RQO\
³VWDWHV WKDW KDYH QR SHUVRQDO LQFRPH WD[´ 6HH 6WDWHV ZLWK WKH +LJKHVW DQG /RZHVW 7D[HV ,178,7
785%27$; KWWSVWXUERWD[LQWXLWFRPWD[WLSVIXQIDFWVVWDWHVZLWKWKHKLJKHVWDQGORZHVWWD[HV
/+3$9T6) ODVW YLVLWHG $SU  
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WR DFFRPSOLVK RQ LWV RZQ LQ WKH PRGHUQ HUD RI JOREDO LQWHUQHW FRPPHUFH
LW PD\ EH QHFHVVDU\ WR ILQG DOWHUQDWLYH WD[ VFKHPHV 7R WKLV SRLQW WKHUH DUH
DOUHDG\ ILYH VWDWHV WKDW GR QRW FROOHFW VDOHV RU XVH WD[HV DW DOO²DQ LQGLFDWLRQ
WKDW VWDWHV FDQ LQ UHDOLW\ IXQG HVVHQWLDO VHUYLFHV ZLWKRXW WKHLU FROOHFWLRQ
7KH EXUGHQ WKDW VDOHV WD[HV SODFH RQ UHPRWH LQWHUQHW UHWDLOHUV VWHPPLQJ
IURP KDYLQJ WR QDYLJDWH D FRPSOH[ ERG\ RI ODZ LQ HDFK WD[LQJ MXULVGLFWLRQ LQ
ZKLFK LW FRQGXFWV EXVLQHVV IDU RXWVWULSV WKH EXUGHQ VXFK WD[HV SODFH RQ
WUDGLWLRQDO EULFNDQGPRUWDU VWRUHV &RQVHTXHQWO\ WKLV EXUGHQ UXQV WKH ULVN
RI DUWLILFLDOO\ PDQLSXODWLQJ²SHUKDSV HYHQ VWXQWLQJ WKH JURZWK RI²WKH HQWLUH
LQWHUQHW FRPPHUFH PDUNHW $V KDV EHHQ VXJJHVWHG WKH KDUP WKDW WKH SK\VLFDO
SUHVHQFH UXOH LQIOLFWV RQ EULFNDQGPRUWDU VWRUHV PD\ LQ HIIHFW EH
FRQVLGHUDEOH KRZHYHU WKH SOD\LQJ ILHOG LV QRW HYHQHG E\ ORFDOO\ LPSRVLQJ
D UHTXLUHPHQW WR FROOHFW VDOHV WD[HV RQ UHPRWH LQWHUQHW VHOOHUV )ROORZLQJ
:D\IDLU WKH ³DUELWUDU\ DGYDQWDJH´ WKDW WKH &RXUW ZDV FRQFHUQHG DERXW KDV
RQO\ EHHQ WDNHQ DZD\ IURP UHPRWH RQOLQH UHWDLOHUV DQG JLYHQ WR ORFDO EULFN
DQGPRUWDU UHWDLOHUV ,QVWHDG RI UHPRWH RQOLQH UHWDLOHUV EHQHILWLQJ IURP
PDNLQJ LW HDV\ IRU FXVWRPHUV WR HYDGH SD\LQJ WD[HV DQG HVVHQWLDOO\ DOORZLQJ
WKHP WR RIIHU ORZHU SULFHV QRZ EULFNDQGPRUWDU VWRUHV JDLQ D FRPSHWLWLYH
DGYDQWDJH E\ DYRLGLQJ WKH KLJK FRVWV RI PXOWLMXULVGLFWLRQDO VDOHV WD[
FRPSOLDQFH DQG FDQ SDVV WKHVH VDYLQJV RQ WR WKHLU FXVWRPHUV E\ RIIHULQJ
ORZHU SULFHV WKDQ WKHLU RQOLQH FRPSHWLWRUV ,I WKH JRDO ZDV WUXO\ DQ HYHQ
SOD\LQJ ILHOG WKHQ VDOHV DQG XVH WD[HV PLJKW EH HOLPLQDWHG DOWRJHWKHU
$GGLWLRQDOO\ WKHUH LV VRPHWKLQJ LQKHUHQWO\ SURWHFWLRQLVW LQ KDUPLQJ WKH
ERXUJHRQLQJ LQWHUQHW FRPPHUFH PDUNHW²ZKLFK ERUGHUOHVV LV SHUKDSV WKH
SXUHVW H[SUHVVLRQ RI LQWHUVWDWH FRPPHUFH²WR DGYDQWDJH ORFDO EULFNDQG
PRUWDU UHWDLOHUV 0RUHRYHU GRLQJ VR DOVR KDUPV WKH FXVWRPHU WKDW PLJKW
SUHIHU WR VKRS RQOLQH UDWKHU WKDQ LQ D VWRUH RU ZKR PLJKW EH WRR ROG RU
RWKHUZLVH LQFDSDEOH RI GRLQJ VR ,QWHUQHW UHWDLO JLDQWV OLNH $PD]RQ DOUHDG\
FROOHFW VDOHV WD[HV LQ HYHU\ VWDWH WKDW LPSRVHV WKHP DQG WKHUHIRUH KDYH
DOUHDG\ VKRXOGHUHG WKH FRPSOLDQFH EXUGHQ ,Q WKH DIWHUPDWK RI :D\IDLU WKH
 %XW FI 6PLWK :\QQH 	:LFN VXSUD QRWH  VXJJHVWLQJ ³WKHUH LV QRWKLQJ WR SUHYHQW D VWDWH
IURP VLPSO\ UHTXLULQJ HFRPPHUFH VHOOHUV WR VHQG LQVWDWH SXUFKDVHUV WR D µODQGLQJ SDJH¶ UXQ E\ WKH
VWDWH ZKR ZRXOG WKHUH DQG WKHQ FROOHFW WKH WD[ GLUHFWO\ IURP WKH FRQVXPHU DIWHU WKH VDOH LV
FRQVXPPDWHG´
 6HH 6WHZDUW VXSUD QRWH  FI 6RXWK 'DNRWD Y :D\IDLU ,QF  6 &W   
QRWLQJ WKDW VXFK ³WD[HV DFFRXQW IRU RYHU  SHUFHQW RI >6RXWK 'DNRWD¶V@ JHQHUDO IXQG´ DQG DUH
³QHFHVVDU\ WR IXQG HVVHQWLDO VHUYLFHV´
 6HH VXSUD 3DUW ,,,$
 6HH HJ %ULHI IRU ,QWHUQDWLRQDO &RXQFLO RI 6KRSSLQJ &HQWHUV ,QYHVWPHQW 3URJUDP
$VVRFLDWLRQ 1DUHLW 1DWLRQDO $VVRFLDWLRQ RI 5HDOWRUV 5HDO (VWDWH 5RXQGWDEOH 1DWLRQDO
0XOWLIDPLO\ +RXVLQJ &RXQFLO 1$,23 $PHULFDQ )DUP %XUHDX )HGHUDWLRQ DQG 6RXWK 'DNRWD )DUP
%XUHDX )HGHUDWLRQ LQ 6XSSRUW RI 3HWLWLRQHU DW ± 6RXWK 'DNRWD Y :D\IDLU ,QF  6 &W 
 1R 
 6RXWK 'DNRWD Y :D\IDLU ,QF  6 &W   
 6HH %ULHI RI ,QWHUQDWLRQDO &RXQFLO RI 6KRSSLQJ &HQWHUV VXSUD QRWH  DW  ³/RFDO
EXVLQHVVHV VWUXJJOH DQG LQFUHDVLQJO\ IDLO WR FRPSHWH DJDLQVW RQOLQH UHWDLOHUV WKDW FDQ RIIHU FXVWRPHUV
LGHQWLFDO JRRGV IRU ZKDW LV LQ HIIHFW XS WR D  SHUFHQW GLVFRXQW´
@ :D\IDLU $Q ,OO&RQFHLYHG %ORZ WR ,QWHUVWDWH &RPPHUFH 
SRVLWLRQ RI WKHVH JLDQWV KDV EHHQ VROLGLILHG DJDLQVW FRPSHWLWLRQ IURP QHZHU
VPDOOHU LQWHUQHW UHWDLOHUV WKDW ZLOO LQ FRQWUDVW IDFH VDOHV WD[ FRPSOLDQFH
EXUGHQV IURP WKH RQVHW 7KH &RXUW LQ :D\IDLU LQVLVWV WKDW ³LW LV FHUWDLQO\
QRW WKH SXUSRVH RI WKH &RPPHUFH &ODXVH WR SHUPLW WKH -XGLFLDU\ WR FUHDWH
PDUNHW GLVWRUWLRQV´ 'HVSLWH GLVUHJDUGLQJ SULQFLSOHV RI VWDUH GHFLVLV LW
KDV GRQH H[DFWO\ WKLV E\ HOLPLQDWLQJ WKH &RPPHUFH &ODXVH SURWHFWLRQV WR
LQWHUVWDWH FRPPHUFH WKDW LW SXW LQ SODFH LQ %HOODV +HVV DQG UHDIILUPHG LQ
4XLOO
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)RU KDOI D FHQWXU\ WKH SK\VLFDO SUHVHQFH UXOH SURYLGHG D QHFHVVDU\
SURWHFWLRQ WR FRPSDQLHV WKDW VRXJKW WR GR EXVLQHVV DFURVV VWDWH OLQHV
HVSHFLDOO\ LQWHUQHW UHWDLOHUV RI WKH PRGHUQ HUD %\ GHFLGLQJ :D\IDLU XQGHU DQ
LQDSSRVLWH IUDPHZRUN DQG IDLOLQJ WR SURSHUO\ PHDVXUH WKH EXUGHQ WKDW ORFDO
VDOHV WD[ ODZV SODFH RQ UHPRWH VHOOHUV WKH 6XSUHPH &RXUW UHDGLO\ HYLVFHUDWHG
WKLV SURWHFWLRQ KDUPLQJ LQWHUVWDWH FRPPHUFH LQ WKH SURFHVV &RQVHTXHQWO\
HVWDEOLVKHG LQWHUQHW UHWDLOHUV WKDW DOUHDG\ FROOHFW VDOHV WD[HV ORFDO EULFNDQG
PRUWDU EXVLQHVVHV DQG IRUHLJQ FRPSDQLHV KDYH EHHQ JLYHQ D FRPSHWLWLYH
DGYDQWDJH RYHU IOHGJOLQJ LQWHUQHW UHWDLOHUV WKDW PXVW QRZ RYHUFRPH WKH
FKDOOHQJH RI VDOHV WD[ FRPSOLDQFH LQ RYHU IRUW\ VWDWHV DV ZHOO DV WKH UHVXOWDQW
OLWLJDWLRQ IURP DQ\ HUURUV WKDW PLJKW WUDQVSLUH 7R DGGUHVV WKH SUREOHPV
VWHPPLQJ IURP WKH:D\IDLU GHFLVLRQ &RQJUHVV VKRXOG H[WHQG WKH SURWHFWLRQV
RI 3XEOLF /DZ  WR UHVWRUH WKH HIIHFW RI WKH SK\VLFDO SUHVHQFH UXOH
:KLOH VWDWHV ZRXOG VWLOO EH DEOH WR SXUVXH WKH FROOHFWLRQ RI VDOHV DQG XVH WD[HV
WKH VWDWHV ZRXOG ODFN WKH DXWKRULW\ WR REOLJDWH UHPRWH VHOOHUV WR FROOHFW VXFK
WD[HV RQ WKHLU EHKDOI 7KDW VDLG LQ OLJKW RI WKH XSVXUJH RI JOREDO LQWHUQHW
FRPPHUFH FRXUWV DQG OHJLVODWXUHV DOLNH VKRXOG EUDFH IRU WKH IDFW WKDW VDOHV
WD[HV PD\ YHU\ ZHOO EH LPSUDFWLFDEOH PRYLQJ IRUZDUG
5HYHO 6KLQQ $WNLQVRQ
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³6RPH FRPSDQLHV LQFOXGLQJ WKH RQOLQH EHKHPRWK $PD]RQ QRZ YROXQWDULO\ FROOHFW DQG UHPLW VDOHV
WD[ LQ HYHU\ >V@WDWH WKDW DVVHVVHV RQH²HYHQ WKRVH LQ ZKLFK WKH\ KDYH QR SK\VLFDO SUHVHQFH´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